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From: Andrew Peters <andrew.ross.peters@gmail.com>

From: Andrew Peters <andrew.ross.peters@gmail.com>
Date: April 27, 2021 at 2:49:38 PM PDT
To: PVollman@oaklandca.gov
Subject: DEIR Comments - Oakland Waterfront Ballpark Peters
Summary (1/N)



Via
E-mail
Only:
PVollman@oaklandca.gov

Peterson Vollman, Planner IV

City of Oakland

Planning and Building Department

250 Frank H. Ogawa Plaza

Oakland, CA 94612

Re:           DEIR Comments - Oakland Waterfront Ballpark District City of
Oakland Case File No. ER 18-016

Dear Mr. Vollman:

I am writing to supplement and reiterate the comments submitted by
the Phoenix Lofts HOA through Daniel Muller of GagenMcCoy (our
legal representative for the Home Owners Association). By way of
background, my wife and I live in the Phoenix lofts (unit 406) with
our dog Gerald, and fell in love with the building due to the unique
architecture, sense of community in our area of West Oakland, the
incredible views of the Port of Oakland and the surrounding Bay, as
well as the roof deck where we have built out a substantial vegetable
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Via E-mail Only: PVollman@oaklandca.gov

		Peterson Vollman, Planner IV

City of Oakland

Planning and Building Department

250 Frank H. Ogawa Plaza 

Oakland, CA 94612





Re:	DEIR Comments - Oakland Waterfront Ballpark District City of Oakland Case File No. ER 18-016

Dear Mr. Vollman:

I am writing to supplement and reiterate the comments submitted by the Phoenix Lofts HOA through Daniel Muller of GagenMcCoy (our legal representative for the Home Owners Association). By way of background, my wife and I live in the Phoenix lofts (unit 406) with our dog Gerald, and fell in love with the building due to the unique architecture, sense of community in our area of West Oakland, the incredible views of the Port of Oakland and the surrounding Bay, as well as the roof deck where we have built out a substantial vegetable garden taking advantage of the Oakland and East Bay sun. I will note that while I am generally supportive of the idea for the new ballpark and count myself as a lifelong Oakland A’s fan, due to substantial problems with the proposal and mitigation efforts (as-written) I share the grave concerns about the severe, negative impacts to my building and the surrounding community. 

Before I outline and detail the specific issues I have identified, I’ll share this short anecdote that succinctly summarizes some of my concerns. During the process of working through the DEIR, I had reached out to other community organizations to hear additional perspectives. When I explained who I was and why I was reaching out, their response was “yours is the building where people may have to relocate due to noise. Is that correct?” As you can imagine, with the broader Oakland community understanding that my small building will bear much of the acute brunt of the construction and build-out of the project, given the extent and breadth of the issues and severely lacking mitigation efforts I I cannot support the Waterfront Ballpark project moving forward unless specific changes and improved mitigation efforts are made. 

My wife and I are concerned about the several-years of constant, disturbing, and disruptive construction outlined in the DEIR (not to mention short and long-term health concerns), as well as the permanent impact to the building and surrounding community from the traffic and sun-blocking nature of the final build-out. While we agree that a Waterfront Project would help the city and a shared sense of pride in the A’s, the project and mitigation efforts as-written are fundamentally incompatible with surrounding residents, uses, governing plans, and legal requirements.  In particular, it will make living and working at Phoenix Lofts intolerable (which is acknowledged in the DEIR itself).  To that end I submit the following and attached comments (prepared with the help of M Henderson, an civil and environmental consultant) intended to briefly summarize the substantial deficiencies of the proposed projects DEIR as part of the CEQA process. 

As such, my wife and I respectfully request that (1) these DEIR and related comments, including all incorporated attachments and cited sources, be included as part of the City’s Record of Proceedings, or Administrative Record, for its consideration of the proposed Project; (2) the City not consider, certify, or approve the DEIR or the Project unless and until both are substantially revised to correct their many legal defects, and such revised Project and DEIR are recirculated for further, required public review and comment; and (3) if the City somehow opts to certify/approve the ultimate Final Environmental Impact Report (“FEIR”) and Project over our and all the other concerned commenters’ legitimate objections, then this letter be deemed, pursuant to Pub. Res. Code § 21168.6.7(f)(5)(A), as our written request for non-binding mediation, and per subdivision (B) we hereby request that all of the areas of dispute noted or raised herein are to be mediated. 

The following sections briefly summarize the ways in which the DEIR acutely impacts the Phoenix Lofts as well as fails to comply with CEQA, and how the proposed Project is fundamentally incompatible with and thus violates other state and local governing laws, as noted in greater detail along with additional comments/questions in attachments (to be sent over several emails) and supporting information. 

Section I: Issues with the DEIR as it relates to CEQA and the Oakland Community

1. Use of Regulatory Requirements as Mitigation Measures



Overwhelmingly, the DEIR includes regulatory requirements as mitigation measures.  As stated on Page 4.7-59: Compliance with regulatory measures shall not qualify as a mitigation measure. Project specific mitigation measures must be incorporated into the EIR in order to ensure that mitigation can be achieved.  



Likewise, deferral of mitigation to future stages (many without public review or input opportunity) is used frequently throughout the document.  Deferral of mitigation is not an appropriate mitigation measure.



The EIR uses terms like “where feasible”, “appropriate” or “likely” which are vague, non specific terms that do not provide a measurable assessment of mitigation success to reduce significant impacts. The project description is specific as to what is included and should be analyzed in definitive terms.



Many mitigation measures include review and approval by the City of Oakland, but the City is essentially a project partner with a vested interest in project implementation.  The EIR does little to ensure that project review by City or identification of mitigation measures by the EIR consultant are impartial.  Was the developer allowed to review, edit and comment on identified mitigation measures? 



The DEIR needs to be substantially rewritten to clarify which of the so-called mitigation measures are actually regulatory requirements, and remove them from the Mitigation Measure sections.  The few remaining project-specific mitigation measures could then be analyzed for ability to reduce project impacts.

2. Impacts to West Oakland Residents, a Frontline Community



As stated on page 4.7-73, West Oakland is a “Frontline community” . As stated in the Oakland 2030 Equitable Climate Action Plan ECAP (July 2020)

The goal of the ECAP is: 



“Strategies are structured to maximize benefits and minimize burdens on frontline communities; prevent displacement; and respond to community priorities and values, addressing disparities in resource allocation and local vulnerability.”

“Prioritizing Frontline Communities

Throughout this ECAP, we use the term frontline communities: those who have been and will continue to be hit first and worst by the impacts of environmental injustice and the climate crisis. Frontline communities face intersecting vulnerabilities, including racial discrimination, poverty, disability, housing insecurity, linguistic isolation, poor air quality, and more, which magnify climate threats. As a result, they are often the least able to adapt, resist, or recover from climate impacts. Who we define as “frontline community” can change based on the specific threat or public policy being considered. In Oakland, frontline communities often include those living in areas with the worst air and soil pollution, traffic congestion, and diesel particulate exposure, and the least access to nature and healthy food. This largely describes the flatlands and the Interstate 880 corridor, where generations of industry have left their mark. Flatland residents suffer elevated rates of asthma, heart disease, and early death – as well as reduced access to economic opportunities. Frontline communities have done the least to create the climate crisis, yet they are bearing the greatest burden of its impacts.

Four topics are particularly intertwined with equity and the climate crisis: health, housing, food, and jobs. The following sections describe these interconnections, provide brief summaries of what the City is already doing to address these complex topics, and then show how the ECAP provides strategies to achieve climate equity in each area.”

“The City of Oakland defines “climate equity” as inclusive of environmental justice and racial and economic equity. Equitable climate actions reduce disparate harms from the effects of climate change by prioritizing frontline communities. They incorporate determinants of wellbeing and access to healthy living opportunities, such as clean air; good green jobs and supportive job pathways; reasonable costs of living and protection from displacement; improved public health and service access; and local resilience. Climate Equity enables all people, regardless of identities like race, ethnicity, gender, age, disability, or sexual orientation, to thrive in an environment without toxic pollution or environmental degradation, and to take an active role in designing and implementing solutions. Because the impacts of climate change tend to affect frontline communities first and worst, “climate equity” inherently includes an end to the climate crisis.”

The A’s Project essentially will build a 600 foot wall to cut off our connection to the Oakland shoreline, and increases our burdens by subjecting us to unbearable noise, loss of sunlight, increased toxins, structural hazards, and unsafe transportation.  Rather than addressing disparities, the project walls off its unwanted neighbors, to create a Disneyland of promises with no commitment to fulfill.  



The EIR acknowledges significant and unavoidable impact to 737 2nd street residents in Noise analysis, but states that such impact does not represent a land use inconsistency or conflict with the City’s ECAP.  This is an inadequate analysis, since the EIR sections do not agree.



Noise analysis does not include discussion of train noise sources and how these would be mitigated if grade separation of streets is provided as part of the project.



What is the hazardous materials exposure risk to future residents in proximity to the rail line, and what hazardous materials are transported through the rail corridor that present a potential risk to residents and existing west Oakland residents due to potential derailment?  Is the risk of accident or derailment increased due to increased activity and crossing of the tracks due to the project?



Where is the discussion of hazardous materials exposure risk to existing West Oakland residents as part of the necessary offsite utility and infrastructure improvements needed to complete the project?



The traffic chapter states there were 42 trains that used the tracks on a day in 2019.  Has the train traffic increased or decreased?  What is the noise exceedance associated with train traffic?  What is the estimated reduction in noise if grade separation of streets serving the project is implemented, so train horns would not be required? See alternatives analysis where the City and developer ignored UP’s request to study all grade separated streets.



How many existing West Oakland residents will be employed by the Project?  What is the Workforce program to make this happen?

3. EIR Internal Inconsistencies



Ch 4-16 Utilities and Service Systems is inconsistent with chapters 4.5 and 4.7 requiring a 20% reduction in energy and provision of GHG sequestration methodologies. Table 4-16.2 indicates that the existing vs project pervious surfaces will be less than 5%, yet chapters 4.5 energy and 4.7 GHG indicate that the provision of new pervious surfaces will be a benefit and comply with sustainability requirements. A less than 5% reduction in paved surfaces is not of value to meet GHG goals, and the inconsistencies in these chapters should be resolved.



CH 4-16 does not include a description of recycled or reclaimed water to be used for landscaping as described in Chapters 4.5 and 4.7. It appears that reclaimed water is not to be provided.  Need documentation whether it is available at the site.  If recycled or reclaimed water is not going to be used, then the analysis in Chapters 4.5 and 4.7 is flawed and does not meet sustainability requirements. Chapters 4.5 4.7 and 4.16 therefore need to be revised to accurately and correctly describe what is being proposed.



Chapters 4.7 GHG and 4.16 Utilities are internally inconsistent, with the GHG discussion painting a rosy picture of a sustainable green development that substantially increases green space, uses reclaimed water, and decreases demands on water, wastewater and solid waste generation.  The Utilities discussion outlines a regional and project issue where water supplies are fragile and cyclic, wastewater will increase, not decrease, and solid waste will not decrease but will strain the regional waste management system.  As such, the EIR is inadequate, and the reader is unsure which “analysis” is correct.

4. Hazardous Materials and DTSC Relationship



On Chapter 4.8 pg 38 (Future Governing Documents), it states:



“Moving forward, the Oakland A’s are engaged in a process with DTSC to consolidate the existing cleanup decision documents for the different portions of the Project site into a single set for the entire site. The new, consolidated decision documents are proposed to address all three current DTSC sites within the Project site, including the previously described Embarcadero/Clay parking lot (BevMo parking lot) and the public rights of way. The objective is for DTSC to approve a new consolidated RAW for the entire Project area, requiring the preparation of a site management plan or equivalent document and an O&M plan and agreement, as well as recordation of two LUCs, one for all the Port-owned portions of the Project area, and one for the portions to be owned by the Oakland A’s. The objective is also for DTSC to rely on this Project EIR for CEQA compliance for its decision to approve the new RAW, which means the RAW could not be approved until after the Project EIR is certified by the City. DTSC approval will be required before any grading or construction commences.



The substantive requirements of these replacement documents would be similar to those in the

existing governing documents described above, but would be specifically tailored to ensure

protections appropriate for the Project’s anticipated construction activity and anticipated land

uses, including allowing residential use under specified conditions. These substantive

requirements would be based on the Human Health and Ecological Risk assessment that has been prepared in compliance with established US EPA and DTSC guidelines and approved by DTSC.



The risk assessment proposes, and the RAW would establish, numeric target cleanup levels for

each COC, with residential and commercial/industrial tiers. These numeric target levels are

designed to achieve a theoretical lifetime excess cancer risk of no more than 1 in a million, and

non-cancer hazard index utilizing standard Cal EPA and US EPA methodology of less than or

equal to 1. The future consolidated governing documents are further described below in Impact

HAZ-2”



These are general statements with no specified criteria for action levels. What are the specific criteria to be met, enforcement entity, remedial action and financial obligation?



This EIR document sidesteps DTSC outreach requirements for a frontline community and is inadequate to serve as a basis for DTSC action. If this is the CEQA document for the RAW, then the public will be excluded from a public process to view and understand comments to this draft EIR, since public input to the final EIR is not provided. Furthermore, DTSC benefits from a free EIR process/certification and provides project approval in return.



What is the financial relationship when DTSC gets a free CEQA document without substantial public notice, then turns around and approves the project?  Is that quid pro quo? This potentially makes the RAW inadequate and does not serve the interests of the West Oakland frontline community. 

 Specific miigation measures listed in Chapter 4.8 pages 51-53, and throughout this section mix mitigation with regulatory requirements and should be revised.



As stated on Page 4.7-59: Compliance with regulatory measures shall not qualify as a mitigation measure.  Almost all these plans and requirements are already required.



This seems like convoluted and circular reasoning. The DTSC will rely on this EIR for public input on the RAW, etc, in which there has been almost no public outreach to adjacent businesses and residences, and which a 45 day time line is provided to review and respond to over 1,000 pages of very technical information. The public will not be afforded the opportunity t o review and comment on the DTSC EIR comments prior to CEQA adoption. The public’s ability to review and respond to the RAW etc, are uncertain as there may again be limited public outreach of this very technical information.



The EIR (paid for by developer) needs to be certified in order for DTSC to get its RAW approved.  Then it approves the developer’s project.  Is this an impartial relationship?  The project cannot proceed without DTSC approval, and DTSC needs the EIR certified.



The analysis does not include effects to existing West Oakland residents, so the CEQA analysis for the RAW is incomplete. Please address impacts to existing residents.  What protections are proposed to address 737 2nd street and west oakland?



What is the action criteria, and what is the enforcement action if criteria are not met?  	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation for residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation for residents of 737 2nd street

	Comment by M HENDERSON: 
EIR COMMENT: provide substantial evidence that the City of Oakland is qualified and impartial to approve and enforce these provisions. Provide a funding commitment sufficient to fund these improvements.	Comment by M HENDERSON: 
EIR COMMENT: provide substantial evidence that the City of Oakland is qualified and impartial to approve and enforce these provisions. Provide a funding commitment sufficient to fund these improvements.

Describe cumulative impacts to west oakland residents, and the quid pro quo associated with approving this project in order to pass The RAW for west oakland without any public input, and without the opportunity for west oakland residents to be informed of DTSC issues.  What are the Cumulative impacts regarding off site fugitive dust, emissions and water contamination?	Comment by M HENDERSON: 
EIR COMMENT: Provide analysis that demonstrates that the project would not expose residents of 737 2nd street from objectionable odors, including construction equipment and odors from project implementation.	Comment by M HENDERSON: 
EIR COMMENT: Provide analysis that demonstrates that the project would not expose residents of 737 2nd street from objectionable odors, including construction equipment and odors from project implementation.	Comment by M HENDERSON: 
EIR COMMENT: Apply retrofit measures herein to reduce potential health risk to residents of 737 2nd street due to project implementation	Comment by M HENDERSON: 
EIR COMMENT: Apply retrofit measures herein to reduce potential health risk to residents of 737 2nd street due to project implementation	Comment by M HENDERSON: 
EIR COMMENT: Deferral of migitation is not acceptable.  Potential impacts to adjacent residents is foreseeable and should be included in the analysis.	Comment by M HENDERSON: 
EIR COMMENT: Deferral of migitation is not acceptable.  Potential impacts to adjacent residents is foreseeable and should be included in the analysis.	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation for residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation for residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: The EIR fails to consider substantial adverse effects on 737 2nd Street, a historic structure	Comment by M HENDERSON: 
EIR COMMENT: Identify transport routes for dust and toxic substances, through West oakland including 2nd St, and what measures will be taken to protect the community you are transporting the waste through?	Comment by M HENDERSON: 
EIR COMMENT: please identify any toxic waste issues or groundwater contamination that has migrated into adjacent properties, including 737 2nd street
	Comment by M HENDERSON: 
EIR COMMENT: please describe the impacts of this action on the residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: This mitigation measure is inconsistent with other sections that indicate pile driving will occur 24/7/365.  Please be truthful about project impacts and provide reasonalble mitigation measures.	Comment by M HENDERSON: 
EIR COMMENT: provide specific funding commitment to mitigate health risk at 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation measures to mitigate cumulative health risks to residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: Provide documentation from CPUC that at-grade crossing improvements are allowable and sufficient to reduce public sfety hazards. Provide data regarding train/vehicle/pedestrian accidents in the vicinity and realistic mitigation measures.	Comment by M HENDERSON: 
EIR COMMENT: Provide evidence that any of these measures are implementable, and that they will effectivlely reduce cumulative impacts.  Deferral of mitigation is not appropriate.	Comment by M HENDERSON: 
EIR COMMENT: this is not a reasonable mitigation measure, the applicant is not proposing sufficent landscape area to provide meaurable reduction in toxins.  Reduce or relocate buildings to demonstrate compliance.  Provide analysis that demonstrates how much landscaping will be provided to produce a measurable reduction.  Use models available from CARB and others to demonstrate compliance.	Comment by M HENDERSON: 
EIR COMMENT: deferral of mitigation does not ensure reduction of impacts.  Provide mechanical ventilation improvements to 737 2nd street to mitigate similar impacts	Comment by M HENDERSON: 
EIR COMMENT: Provide substantial evidence and analysis that  construction of the project will not exacerbate current conditions regarding TACs on residents of 737 2nd street.	Comment by M HENDERSON: 
EIR COMMENT: Provide evidence that the City of Oakland is an impartial enforcement entity. 	Comment by M HENDERSON: 
EIR COMMENT: provide mitigation measure, not deferral of mitigation.  This is a reasonably foreseeable impact.	Comment by M HENDERSON: 
EIR COMMENT: provide analysis that justifies provision of 10k parking spaces and how this complies with transportation reduction commitments	Comment by M HENDERSON: 
EIR COMMENT: this will impact residents of 737 2nd street. provide analysis of impacts to sensitive receptors and relocate staging and idling areas to reduce impacts	Comment by M HENDERSON: 
EIR COMMENT: this will impact adjacent residents. analyze impacts of diesel generators on residnets of 737 2nd street, including cumulative analysis	Comment by M HENDERSON: 
EIR COMMENT: Provide quantitative analysis of potential impacts to residents of 737 2nd street, and project specific mitigation to sensitive receptors at that location, such as relocating and reducing structures in the vicinity, as well as locating staging areas away from this area.	Comment by M HENDERSON: 
EIR COMMENT: Mitigation measure is relocating and reducing proposed building heights	Comment by M HENDERSON: 
EIR COMMENT: Deferral of mitigation is not appropriate.  Provide substantial evidence that quantifies  wind impacts to residents of 737 2nd street and offer mitigation to reduce such impacts, such as lowering building height and or relocating buildings.  The 	Comment by M HENDERSON: 
EIR COMMENT: The project would cast shadow on a historic structure at 737 2nd Street that is in the process of using passive solar heating, solar collectors, PV collectors and contains quasi-public open space. This is a significant impact requiring mitigation, including reducing building height and relocating buildings to avoid shading this structure.	Comment by M HENDERSON: 
EIR COMMENT: Provide a mitigation measure that does not defer resolution of project impacts	Comment by M HENDERSON: 
EIR COMMENT: Provide substantial evidence that these mesures will mitigate impacts of light and glare to residents of 737 2nd Street, when buildings exceeding 200 feet in height are proposed.  Provide reasonable mitigation such as reducing or relocating buildings in vicinity of 737 Second Street.	Comment by M HENDERSON: 
EIR COMMENT: The EIR fails to consider substantial adverse effects on 737 2nd Street, a historic structure	Comment by M HENDERSON: 
EIR COMMENT: Identify transport routes for dust and toxic substances, through West oakland including 2nd St, and what measures will be taken to protect the community you are transporting the waste through?	Comment by M HENDERSON: 
EIR COMMENT: please identify any toxic waste issues or groundwater contamination that has migrated into adjacent properties, including 737 2nd street
	Comment by M HENDERSON: 
EIR COMMENT: please describe the impacts of this action on the residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: This mitigation measure is inconsistent with other sections that indicate pile driving will occur 24/7/365.  Please be truthful about project impacts and provide reasonalble mitigation measures.	Comment by M HENDERSON: 
EIR COMMENT: provide specific funding commitment to mitigate health risk at 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: provide specific mitigation measures to mitigate cumulative health risks to residents of 737 2nd street	Comment by M HENDERSON: 
EIR COMMENT: Provide documentation from CPUC that at-grade crossing improvements are allowable and sufficient to reduce public sfety hazards. Provide data regarding train/vehicle/pedestrian accidents in the vicinity and realistic mitigation measures.	Comment by M HENDERSON: 
EIR COMMENT: Provide evidence that any of these measures are implementable, and that they will effectivlely reduce cumulative impacts.  Deferral of mitigation is not appropriate.	Comment by M HENDERSON: 
EIR COMMENT: this is not a reasonable mitigation measure, the applicant is not proposing sufficent landscape area to provide meaurable reduction in toxins.  Reduce or relocate buildings to demonstrate compliance.  Provide analysis that demonstrates how much landscaping will be provided to produce a measurable reduction.  Use models available from CARB and others to demonstrate compliance.	Comment by M HENDERSON: 
EIR COMMENT: deferral of mitigation does not ensure reduction of impacts.  Provide mechanical ventilation improvements to 737 2nd street to mitigate similar impacts	Comment by M HENDERSON: 
EIR COMMENT: Provide substantial evidence and analysis that  construction of the project will not exacerbate current conditions regarding TACs on residents of 737 2nd street.	Comment by M HENDERSON: 
EIR COMMENT: Provide evidence that the City of Oakland is an impartial enforcement entity. 	Comment by M HENDERSON: 
EIR COMMENT: provide mitigation measure, not deferral of mitigation.  This is a reasonably foreseeable impact.	Comment by M HENDERSON: 
EIR COMMENT: provide analysis that justifies provision of 10k parking spaces and how this complies with transportation reduction commitments	Comment by M HENDERSON: 
EIR COMMENT: this will impact residents of 737 2nd street. provide analysis of impacts to sensitive receptors and relocate staging and idling areas to reduce impacts	Comment by M HENDERSON: 
EIR COMMENT: this will impact adjacent residents. analyze impacts of diesel generators on residnets of 737 2nd street, including cumulative analysis	Comment by M HENDERSON: 
EIR COMMENT: Provide quantitative analysis of potential impacts to residents of 737 2nd street, and project specific mitigation to sensitive receptors at that location, such as relocating and reducing structures in the vicinity, as well as locating staging areas away from this area.	Comment by M HENDERSON: 
EIR COMMENT: Mitigation measure is relocating and reducing proposed building heights	Comment by M HENDERSON: 
EIR COMMENT: Deferral of mitigation is not appropriate.  Provide substantial evidence that quantifies  wind impacts to residents of 737 2nd street and offer mitigation to reduce such impacts, such as lowering building height and or relocating buildings.  The 	Comment by M HENDERSON: 
EIR COMMENT: The project would cast shadow on a historic structure at 737 2nd Street that is in the process of using passive solar heating, solar collectors, PV collectors and contains quasi-public open space. This is a significant impact requiring mitigation, including reducing building height and relocating buildings to avoid shading this structure.	Comment by M HENDERSON: 
EIR COMMENT: Provide a mitigation measure that does not defer resolution of project impacts	Comment by M HENDERSON: 
EIR COMMENT: Provide substantial evidence that these mesures will mitigate impacts of light and glare to residents of 737 2nd Street, when buildings exceeding 200 feet in height are proposed.  Provide reasonable mitigation such as reducing or relocating buildings in vicinity of 737 Second Street.

5. EIR Failure to Address NOP Scoping Topics



The NOP appendix contains comments received by responsible agencies, regulatory agencies and others that requested discussion of certain topics in the EIR.  These include:

California Public Utilities Commission

· The CPUC will require grade separating the existing Market St and Martin Luther King Jr. Way at-grade crossings as part of the project. The existing crossings are not designed to accommodate the heavy pedestrian and vehicular traffic a ballpark will bring.

· Heavy train traffic will prevent ingress/egress from the ballpark should the at-grade crossings remain. Both long freight trains and Amtrak passenger trains frequently travel through this rail line, resulting in constant crossing activations. Frequent crossing activations in combination with inebriated fans may increase the likelihood of rail incidents.

· Any railroad incident in the vicinity will completely block access to the stadium while the train is stopped for the investigation should the crossings remain at-grade.

· Both situations above will prevent emergency vehicle access to the stadium.

· Train horn noise will increase during events due to the increase in the volume of pedestrians along the tracks.



The cursory discussion in Chapter 6, Alternatives (discussed below) does not adequately address this topic.  The Noise section does not address added train noise and is inadequate.

California State Lands Commission

A major league baseball park is not a traditional public trust use—it typically does not involve water related commerce, navigation, or fishing. Recreational uses that have no relation to the water and that do not provide a statewide public benefit, are typically not trust-consistent. Whether a recreational venue, like a major league baseball park, has a sufficient connection to the water and enhances the statewide public’s use and enjoyment of the water is a critical component in a project’s consistency with the Public Trust.



Environmental Justice

4. The NOP does not state whether the City intends to discuss and analyze potential environmental justice related issues, including an assessment of public access and equity implications and who would bear the burdens or benefits from the proposed Project. Commission staff believes the Draft EIR, as an informational public document, is an appropriate vehicle to disclose and discuss how the proposed Project would attain or be consistent with the City’s equity goals and statewide policy direction. Specifically, Commission staff notes the following:

a. The proposed Project appears to be within the “Downtown Oakland Specific

Plan” area. While the Specific Plan has not been adopted, the City

completed a Downtown Oakland Disparity Analysis in January 20184 as part

of its commitment to perform an equity impact assessment as part of the

Specific Plan. With this process as a backdrop, staff recommends the City

increase accountability and transparency by ensuring the Draft EIR

discusses how the proposed Project fits together with the Specific Plan and

either enhances or impairs achieving the City’s equity goals for downtown.

3 Sections 21073, 21074, 21080.3.1, 21080.3.2, 21082.3, 21083.09, 21084.2, and 21084.3 were added to

CEQA pursuant to AB 52.

4 http://www2.oaklandnet.com/oakca1/groups/ceda/documents/agenda/oak069022.pdf



b. SB 1000, Chapter 587, Statutes of 2016, sets forth requirements for

including environmental justice considerations in new general plans or in

general plan amendments that revise two or more elements. While approval

of the proposed Project would not trigger the SB 1000 requirement, it would

require approval of a zoning change. That fact, together with the Specific

Plan pending for the Project area and the age of the City’s general plan

(1998), argues strongly for inclusion of this topic in the Draft EIR.



c. In December 2018, the Commission adopted an Environmental Justice

Policy that establishes equity goals based on guidance from environmental

justice communities. Equitable public access and equitable sharing of

environmental benefits and burdens are core elements of the Commission’s

new Policy. Last year, the San Francisco Bay Conservation and

Development Commission (BCDC) initiated a Bay Plan Amendment to

address social equity and environmental justice by updating several sections

of the Bay Plan, including Public Access, Shoreline Protection, and

Mitigation, and by adding a new environmental justice section with new

findings and policies. Because both the Commission and BCDC are

responsible agencies with permitting or approval authority related to the

proposed Project, staff recommends the City use the Draft EIR to provide

information and analysis that could assist responsible agency review and

approval actions related to environmental justice.



These topics are not adequately addressed in the EIR, and the EIR should be modified to address environmental justice impacts to West Oakland. 



Capitol Corridor Joint Powers Authority

We also request a comprehensive evaluation of the proposed ballpark's impacts to pedestrian safety. CCJPA is particularly concerned with the safety of ballpark patrons accessing the facility given the location of two mainline rail tracks immediately adjacent to the proposed ballpark. These active mainline tracks are used for freight and passenger rail services with an estimated fifty (50) trains of various types operating on this corridor over a typical twenty four (24) hour period. A stadium with capacity for 35,000 persons that requires many to cross active rail tracks is of great concern. The presence of thousands of pedestrians able to cross these active mainline tracks at-grade would create significant safety concerns and potentially disrupt passenger train and freight services. Freight service, considered interstate commerce, is provided by Union Pacific Railroad, who owns and dispatches all trains in this portion of the corridor. Burlington Northern Santa Fe also provides freight services on these tracks. We anticipate that the California Public Utility Commission will actively participate in the review of this proposed project as they will have regulatory and safety review authority in this instance.



Due to this concern, the CCJPA recommends that project design alternatives be established and analyzed to separate at-grade train and pedestrian traffic to and from the ballpark and the surrounding land uses. Detailed and comprehensive access analyses must be pursued in the development of alternatives that avoid these transportation related health and safety concerns. The Draft EIR must set forth project design and area programming alternatives necessary to permit a reasoned choice. Conceptually, alternatives that would avoid or substantially lessen any of the significant pedestrian health and safety and transportation/circulation impacts of the project are feasible, but they would require solutions where design is used to ensure that the Embarcadero corridor rail services are grade separated from patrons to the ballpark area and facilities. We strongly encourage a project design that provides access corridors related to the ballpark and associated developments that avoid pedestrian and vehicle crossings of live mainline tracks.



The analysis of grade separation is wholly inadequate, and not addressed in discussions of public services, transportation/traffic, utilities, recreation, land use and other sections with relevance to potential impacts. Please prepare this analysis.



EBMUD



CONTAMINATED SOILS

Under the Existing Conditions section, the NOP states that the Project Site is included in the list

of Hazardous Waste and Substances sites in the Department of Toxic Substances Control

Envirostor database, which indicates the potential for contaminated soils or groundwater to be

present within the project site boundaries. The project sponsor should be aware that EBMUD

will not install piping or services in contaminated soil or groundwater (if groundwater is present

at any time during the year at the depth piping is to be installed) that must be handled as a

hazardous waste or that may be hazardous to the health and safety of construction and

maintenance personnel wearing Level D personal protective equipment. Nor will EBMUD install

piping or services in areas where groundwater contaminant concentrations exceed specified

limits for discharge to the sanitary sewer system and sewage treatment plants. The project

sponsor must submit copies to EBMUD of all known information regarding soil and

groundwater quality within or adjacent to the project boundary and a legally sufficient, complete

and specific written remediation plan establishing the methodology, planning and design of all

necessary systems for the removal, treatment, and disposal of contaminated soil and

groundwater.



EBMUD will not design piping or services until soil and groundwater quality data and

remediation plans have been received and reviewed and will not start underground work until

remediation has been carried out and documentation of the effectiveness of the remediation has

been received and reviewed. If no soil or groundwater quality data exists, or the information

supplied by the project sponsor is insufficient, EBMUD may require the project sponsor to

perform sampling and analysis to characterize the soil and groundwater that may be encountered during excavation, or EB MUD may perform such sampling and analysis at the project sponsor's expense. If evidence of contamination is discovered during EBMUD work on the project site,work may be suspended until such contamination is adequately characterized and remediated to EBMUD standards.



WATER RECYCLING

The proposed project is within the boundaries ofEBMUD's East Bayshore Recycled Water

Project. EBMUD's Policy 9.05 requires" ... that customers ... use non-potable water for nondomestic purposes when it is of adequate quality and quantity, available at reasonable cost, not detrimental to public health and not injurious to plant life, fish and wildlife" to offset demand on EBMUD's limited potable water supply. The proposed project may have a potential for significant recycled water demand, and the applicant would be responsible for installation of all recycled water main extensions to and within the proposed development. The nearest planned recycled water main that the project will connect will be located at Martin Luther King Jr. Way and 3rd Street. EBMUD requests all plumbing for feasible recycled water uses be plumbed separately from the on-site potable system in order to accept recycled water when it becomes available. Feasible recycled water uses may include, but are not limited to, landscape irrigation, commercial and industrial process use, and toilet and urinal flushing in non-residential buildings. EBMUD also requests that an estimate of expected water demand for feasible recycled water uses be provided in the EIR and that the applicant coordinate closely with EB MUD regarding specifications for the recycled water system. When the development plans are finalized, the project sponsor should contact EBMUD's New Business Office and request a water service estimate to determine costs and conditions for providing recycled water service to the proposed development. Engineering and installation of recycled water mains and services require substantial lead time, which should be provided for in the project sponsor's development schedule.



Where is the discussion of contaminated soils and its affect on West Oakland residents off site included in the EIR?  EBMUD indicates that a recycled water line must be extended to the project site. Clarify whether this is included in the project? 



Port of Oakland

6. The Proposed Project will result in an increased number of vehicles, pedestrians, bicyclists, and others crossing an active rail corridor to access the Project site, which could result in impacts to public safety. The DEIR should analyze these public safety impacts (including, without limitation, on Maritime Street, 7th Street, Middle Harbor Road, Embarcadero West, and the Adeline Street overpass over 3rd Street) and propose mitigation. Mitigation measures could include elevated pedestrian walkways and/or vehicle crossings over the railroad tracks or temporary barriers at crossings during games and events.



9. As noted above, the Proposed Project may increase VMT, congestion, and conflicts among automobiles, trucks, rail, pedestrians, bicycles, and other road users. Air emissions may increase because of these changes; for example, the increase in congestion may result in an increase in idling and associated emissions. The DEIR should evaluate the criteria air pollutant, greenhouse gas (“GHG”), and toxic air contaminant (“TAC”) emissions generated by all Proposed Project sources, as well as a health risk assessment (“HRA”) of potential health impacts (both cancer and noncancer) to residents and workers from TACs associated with Proposed Project construction and operation. The DEIR should identify mitigation measures in design and operations, such as design of entrances into the Project site, to reduce these impacts. The receptors evaluated should include all of West Oakland to take into account the potential increase in traffic associated with use of the Proposed Project.



As stated above, the DEIR fails to adequately evaluate topic areas related to grade separation and hazards to the existing West Oakland community and should be revised.

6. Inadequate Analysis of Grade Separation 



This topic hidden in Chapter 6: Alternatives, and not adequately addressed in relevant topics such as Transportation, public services, hazards or other CEQA topics.



UPRR requested that all access to the Project site be grade-separated and span the rail right-of-way. The UPRR also stated “current crossings will also not be reliable points of access during construction because they may often be occupied by trains, thereby preventing movement of construction vehicles, equipment, and personnel. Construction plans must take this into account.”



The proposed Project would include a number of rail safety improvements in the vicinity of the site that are intended to address the safety of pedestrians, bicyclists, and motorists, as described in Section 4.15, Traffic and Circulation. However, even with these improvements, this Draft EIR concludes that the Project would have a significant and unavoidable impact related to rail safety, and the City has therefore elected to analyze a possible alternative that would include a grade-separated crossing for vehicles, as well as for pedestrians and bicyclists.  	Comment by M HENDERSON: 
EIR COMMENT: technical analyses should reflect COVID-related existing conditions, for all subject areas	Comment by M HENDERSON: 
EIR COMMENT: technical analyses should reflect COVID-related existing conditions, for all subject areas



In other words, the City and the developer arbitrarily decided not to bother with analyzing grade separation, and falsely equates at grade improvements with grade separation, without any fact or substantiation.  The EIR arbitrarily identified one location with a brief analysis and concluded the impacts were similar.



This is a significant flaw in the analysis, as the provision of grade separation is consistent with Oakland and Regional Plans, CPUC requirements, and has the potential to mitigate some of the identified significant noise impacts. Furthermore, the EIR is inadequate since the single grade separation alternative failed to include bicycle and pedestrian facilities as part of the analysis, despite the City’s directive to do so.



“Provision of a grade-separated crossing prior to commencement of Project construction was deemed infeasible given the length of time it would take to design, get approval for, and construct a new grade-separated crossing and the stated Project objective to complete construction of the new ballpark, together with any infrastructure required within a desirable timeframe and to maintain the Oakland Athletics’ competitive position within MLB.”



This is not a CEQA topic. How would this merit a finding of overriding considerations?  The conclusion is that the “desire” of the developer, and the oversight of MLB are more important considerations than the safety health and wellbeing of Oakland residents, and specifically the West Oakland frontline community.  This topic is also discussed below, in the discussion of Emergency Access.



As such, the EIR is flawed and inadequate, as it does not factually nor materially analyze grade separation alternatives, but as stated above, dismisses this option due to the developer’s desired timeline and MLB directive.   This is not an impartial analysis, and does not support required findings.

7. Emergency Access



Those of us who remember the 1982 earthquake that flattened a portion of I-880 near the proposed project know that it is a question of when, not if, another mass casualty event will occur that necessitates evacuation of hundreds and/or thousands of people.  This is insufficient to address the evauation needs of the 35,000-40,000 people who might be at the site at any given time.  The EVA described in the Transportation section (Page 4.15-85 and 86) would only provide access for emergency responders, and is insufficient in the event of a mass emergency, especially if the Port is also involved. Please demonstrate how provision of a bike/ped overcrossing that only supports ATVs will serve emergency access needs:



Primary emergency vehicle access would be provided by at-grade railroad crossings at Market Street, Martin Luther King Jr. Way, and Clay Street as well as via the extension of Water Street at Fire Station No. 2. Washington Street and Broadway are additional at-grade railroad crossings south of the project site that also connect to Water Street and serve emergency vehicles crossing the railroad tracks. As described in Chapter 3, Project Description, an additional EVA on the west side of the Project site would be constructed on an alignment to be determined by the Port that connects the west end of Embarcadero West to Middle Harbor Road. Middle Harbor Road connects to Adeline Street, which contains an above-grade rail overpass. This EVA would be made available to police, fire, ambulance and other emergency service providers only for the purpose of responding to an emergency on the Project site when other means of access to and from the area are unavailable or sub-optimal. In the event of a major/mass casualty event (e.g., a major earthquake), if needed to safely evacuate the ballpark, the EVA may also be used for general egress as directed by on site fire/police personnel.





Despite NOP scoping comments from responsible agencies and others requesting EIR analysis of grade separation for all connecting streets, the EIR chose to ignore this evaluation, and provided a cursory review of grade separation in Chapter 6, page 59. 

Please provide a response and analysis to support the conclusions in this paragraph, and address the information requested in BOLD:

This Draft EIR does not analyze an alternative that eliminates both existing at-grade crossings serving the site at MLK Jr. Way and at Market Street, or an alternative that would provide a grade-separated crossing to the site for construction. The elimination of both existing at-grade crossings serving the site was deemed infeasible, given the need to accommodate access to the site and the constraints associated with constructing grade separations at both Market (or Brush) Street and MLK Jr. Way. Specifically: 

· Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would impact access to additional parcels north of the railroad tracks, affecting eight additional driveways, and would eliminate access to MLK Jr. Way from 2nd Street. 

This statement is inadequate, and no analysis is provided that demonstrates why this element is infeasible. 

2nd street would continue to be accessed from Castro Street, and many of these properties are single loaded lots served by Myrtle, Castro or Jefferson Street. This is not infeasible.

· Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would impact proposed utility service to the site because both Market Street and MLK Jr. Way are utility corridors, providing sanitary sewer, domestic water, and other utility service to the site, and grade separations would limit the capacity of the right-of-way to accommodate utilities. These streets also accommodate significant City storm drain infrastructure. 

This statement is inadequate, and no analysis is provided that demonstrates why this element is infeasible. 

Underground Utility corridors are not necessarily in conflict with overhead structures.  Provide analysis showing where these structures are located, potential conflict, and design solution.

· MLK Jr. Way is planned as one of the primary entrances to the site, and construction of a grade-separated crossing could eliminate pedestrian/bicycle access at that location and affect the proposed Bay Trail extension. 

This statement is inadequate, and no analysis is provided that demonstrates why this element is infeasible. 

Bicycle and pedestrian facilities normally are, can and should be incorporated into all grade separation options, and included in the analysis.  Demonstrate how construction of the overpass would eliminate bike/ped facilities.

· Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would require changing the grades of on-site streets and the ramps required to get both grade separations back to grade would limit the developable acreage of the Project site, reducing the economic viability of the Project. 

This statement is inadequate, and no analysis is provided that demonstrates why this element is infeasible. Is the limitation of developable acreage a CEQA topic or significance criteria?



Even if it were possible to provide two grade-separated crossings to serve the site (one at Market Street and one at MLK Jr. Way), many pedestrians would continue to use the Water Street pedestrian access to the Project site, resulting in increased pedestrian and bicycle traffic at existing off-site at-grade crossings at Washington and Clay Streets as well as Broadway. Thus, any alternative with grade-separated crossings serving the site, even if feasible, would have to maintain one or more existing at-grade crossings. This means that such an alternative, if feasible, would substantially reduce but would not eliminate the associated significant and unavoidable impact of the Project. 

How many pedestrians would continue to use Water Street? Provide documentation.  How many pedestrians would use the new bike/ped facilities to access the site instead, thus diverting potentially unsafe crossing of the rail line? What is the amount of increased pedestrian and bicycle traffic that would occur at any of these intersections?  Where is the CEQA traffic analysis that documents this statement?



Provision of a grade-separated crossing prior to commencement of Project construction was deemed infeasible given the length of time it would take to design, get approval for, and construct a new grade-separated crossing and the stated Project objective to complete construction of the new ballpark, together with any infrastructure required within a desirable timeframe and to maintain the Oakland Athletics’ competitive position within MLB.



Are MLB/Oakland Athletics desires a CEQA topic?  Is it correct to state that the EIR opinion is that the lives of 35,000-40,000 people who might be trapped at the site in an emergency is not significant if it affects the pocketbook or timeframe of group of private individuals?  

Section 15131of the CEQA Statute states that economic or social effects of a project shll not be treated as significant effects on the environment, and provides further guidance.  To dismiss this significant project analysis is inappropriate.



8. Duty to Minimize Environmental Damage and Balance Competing Public Objectives

CEQA  Section 15021, CEQA establishes a duty for public agencies to avoid or minimize environmental damage , and a public agency should not approve a project as proposed if there are feasible alternatives or mitigation measures available that would substantially lessen any significant effects that he project would have on the environment. CEQA Section 15091, Findings, requires that no public agency shall approve a project …unless findings are made, including:

· Project modifications to lessen the significant environmental effect

· Another agency is responsible for such changes

· Specific economic, legal, social technological or other considerations, including provision of employment opportunities for highly skilled workers make infeasible the mitigation measures or project alternatives.

As presently written, the EIR fails to provide sufficient supporting analysis to demonstrate that these findings can be made.  The issue of grade separation was summarily addressed in Chapter 6, but did not address the scoping comments.  Many, if not most of the EIR mitigation measures are in fact, regulatory requirements and should be identified as such.  What are the project specific mitigations that would lessen significant environmental effects?  Finally, the EIR does not provide documentation of the highly skilled workers that would justify project approval for economic reasons.  The analysis should include a demographic analysis of the temporary construction workforce that would be employed to construct the project, as well as analysis of what highly skilled workers will be permanently associated with the project.  The project as proposed does not include the kind of commercial/office mix (such as a tech facility) that would support the required finding.

As such, the DEIR is inadequate and should be substantially revised to provide the required analysis to support the City of Oakland’s duties and obligations for Oakland’s future. 



Section II: Issues specific to the Phoenix Lofts

We have specific concerns for the Phoenix Lofts as it relates to several key areas:

Noise

Even with the suboptimal analysis in the DEIR, noise impacts seem to be among the most concerning for residents of the Phoenix Lofts. The construction process (both in impact and length of impact) will make living and working at the PL impossible. We have a myriad of issues with the noise impact, but the increase in noise for potentiall 7 years of construction will have significant negative impact on personal health and wellbeing and make it impossible to remain in our home (as acknowledged in the DEIR). 

Specific the the PL, the DEIR discusses average hourly noise levels but does not mention median figures. We believe average values include periodic high dB events from passing train horns (for example 1-2x hourly) - this is vastly different than constant noise from construction at or higher than the same average levels. We believe a more useful comparison would be median figures and data excluding train horn peaks to get a better sense of constant vs. intermittent noise. Additionally, the DEIR notes that an increase in 10dB is perceived as twice as loud - this is on the scale of the proposed increase due to construction (from an already over-inlfated overage assumed for PL) so hence would be quite intolerable for PL residents (in particular those with South-facing units such as myself and my wife). 

The DEIR minimizes noise impacts from construction as well as ballpark events by inconsistent use of the terms temporary noise and ambient noise. Noise from train horns and trains moving down the tracks are identified as contributors to ambient noise levels even though such noise occurs on an intermittent basis when trains are passing by the Phoenix. In contrast, the DEIR describes the noise from ballpark events as a "temporary noise increase" even though they will presumably exist as long as the ballpark is in operation. In so doing, the DEIR incorrectly uses the term "temporary noise increase" to describe what will, in fact, be a permanent increase in noise that occurs on an intermittent basis. In other words, if the increase in noise levels when trains pass by the building contributes to ambient noise levels, the increase in noise levels that occurs when there are ballpark events must be considered part of the ambient noise level as well. The failure to distinguish temporary increases in noise, such as those from construction activities, from intermittent increases in noise, which will go on as long as the source, either ballpark events or trains passing by the Phoenix, continues to exist.

Measures proposed for mitigation of significant noise impacts during construction would have significant adverse impacts on Phoenix Loft occupants. Sound barrier curtains and other types of noise barriers might block noise but they would also block light to the dwelling units and work spaces in the building making occupancy impossible. The DEIR refers to temporary relocation of residents to hotels and other sites but there are also businesses that operate in the Phoenix both in conjunction with a residential use of the the same unit (i.e. live-work unit) or in units that are totally occupied by a commercial use. In both cases, the disruption of business activities can result in a loss of business revenue as has been amply demonstrated by recent shut-downs required for public health reasons. It is difficult to determine whether relocation would occur for weeks, months, or years at a time during which time building occupants are obliged to continue paying rents, mortgages, insurance, and other fees. Relocation plans must be presented to affected building occupants for review and acceptance before any noise-producing construction activities can commence.

Vibration/Structure

Given the close proximity of the PL to the project site, the potential impact to the structure and structural integrity of the building is quite limited. Specifically the section on Geology/Soils is inappropriately focused on a very narrow reading of the impact assessment criteria- with the entire focus on the building site and not potential construction impacts and longer term settlement or other related  impacts  to adjacent areas including 737 2nd Street and West Oakland, an impacted community.  Given the extent of the piledriving and expected vibration, there are simply not enough proactive efforts being made to monitor and retrofit nearby buildings like the PL, and unrealistically places the oenus on residents of the building to somehow monitor the structure integrity of the building, so that one day we don’t wake up and find a large crack in our ceiling, or more worryingly, find the building collapsed due to the construction vibration. I would expect the project sponsor to offer to proactively retrofit the building to ensure that such impacts don’t occur, as well as sophisticated monitoring to ensure that structural impacts don’t occur. 



Key questions include:

 

· Will the immediately adjacent residential  building foundations and concrete structures in West Oakland, and specifically at 737 2nd Street be damaged and weakened by pile driving and other activities  and thus made more susceptible to  future strong ground motion and liquefaction?  

 

· Please address how construction activities such as pile driving and  overloading of the site by fill and structure placement can cause settlement or other geotechnical problems on adjacent properties.

 

· How will placement of large quantities of fill affect the adjacent subsurface soil conditions by loading and transference of load in the saturated low strength and poorly consolidated soil and un-documented fill adjacent to the site, including the rail line?  

 

It’s hard to accept the statement that the geotechnical report was somehow peer reviewed by  qualified staff  at ESA, who are not known  as qualified in the fields of  geotechnical or seismic engineering. What are the geotechnical qualifications and professional licenses of ESA peer review staff? 

 

ESA was hired by the City of Oakland, not exactly a disinterested party in the CEQA process.  They pay the bill and are a Project proponent.   We believe this holds significant potential for conflict.  

 

Health and Safety

Overall, one of the primary concerns with the DEIR is that the analysis fails to consider the acute impact on residents of the PL, given that we will be the most obviously impacted and the close proximity means that many of the issues of the project will be felt by residents who live, work, and sleep so closely. Within this, while the DEIR highlights many health and safety issues, we find the analysis quite lacking as it relates to specific risks to residents who live so closely. As my wife and I consider adding to our family, toxins and other debris resulting from the project certainly weigh heavily on our minds. The DEIR attempts to wave away many of these issues by saying the PL already exceed many areas (although this is also an option question), but it is clear the project will make things worse, and yet the analysis fails to review the specific issues for PL. 

Wind/Shade

The shade analysis is especially concerning given that the appendix clearly highlights that the building will not be in the sun all winter, and be significantly impacted in the fall and spring. For someone who values our rooftop garden, view of the waterfront (we consider ourselves a waterfront building), and the radiating warmth during the winter, the impact on the project, in particular from the tall buildings beyond the stadium itself will be quite detrimental. 

We believe many of the proposed developments are in direct contrast to City of Oakland regulations, and thus are counter to CEQA rules. 

· City of Oakland Policy W3.4: Preserving Views and Vistas. Buildings and facilities should respect scenic viewsheds and enhance opportunities for visual access of the waterfront and its activities. 
Proposed project does not enhance existing waterfront visual access but creates its own, with its back to the surrounding neighborhood.CIty of Oakland LUTE Policy N1.5: Designing Commercial 

· Development. Commercial development should be designed in a manner that is sensitive to surrounding residential uses. 
Proposed is grossly out of scale with surr. resi uses and other Jack London Sq development, consisting of 6-8 story structures. Across the Estuary, Alameda Point + Landing have capped their development to 100 and 85' respectively (4.1.21). Reduced Project Alternative 4 (6.2.4) explores this option with only hotel and ballpark exceeding 100', far more reasonable and sensitive.

· CIty of Oakland LUTE Policy N8.2: Making Compatible Interfaces between Densities. The height of development in urban residential and other higher density residential areas should step down as it nears lower density residential areas to minimize conflicts at the interface between the different types of development.
The proposed "Height" is clearly not addressing this Policy.

· City of Oakland Historic Preservation Element Goal 1: To use historic preservation to foster economic vitality and quality of life in Oakland by maintaining and enhancing throughout the City the historic character, distinct charm, and special sense of place provided by older properties; establishing and retaining positive continuity with the past thereby promoting pride, a sense of stability and progress, and positive feelings for the future; and preserving and encouraging a city of varied architectural styles and environmental character, and...
This does not mention Historically Regitered or listed properties, just old ones, under which PL qualifies.

· City of Oakland Planning Chapter 17.136: Design Review Procedure ... future individual cumulative development projects would be subject to Design review. Design review considers the visible features of a project and the project’s relationship to its physical surroundings. Although independent of CEQA and the EIR process, design review is focused on ensuring quality design, and on avoiding potentially adverse aesthetic effects. Projects are evaluated based on site, landscaping, height, bulk, arrangement, texture, materials, colors, appurtenances, potential shadowing effects on adjacent properties, and other characteristics.
Clearly issues here with several of the Proposed's attributes.

· This images best sums up the grossly out of scale development being proposed. Reduced Project Alternative 4 (6.2.4) which restricts heights to 100ft exc for hotel and ballpark would get far closer.

· AES 2 Summary: “Despite the substantial change in visual character due to implementation of the proposed Project, the Project would be generally consistent with the City’s policies regarding visual character and quality. The proposed Project would be consistent with Oakland General Plan policies OS-9.3, OS-11, OS-11.2, and T6.2, which reflect the City’s desire to improve the visual quality of streetscapes, improve major entrances to City neighborhoods, and to create, maintain, and enhance civic open spaces. “
Uncertian how they support this claim, any design professional would tell you Fig 4.1.20 does not support any city development policies aside from being a nice group of isolated buildings.

· Views of the Project Site - does not mention views from our neighborhood which are significantly impacted. People live here!

· Visual Character of surrounding Area - North, “Low Visual Quality”, describes PL but not by address, and generally dimisses the area as not of interest.

· City of Oakland Scenic Resources Policy OS-10.1 : View Protection. Protect the character of existing scenic views in Oakland, paying particular attention to: (a) views of the Oakland Hills from the flatlands; (b) views of downtown and Lake Merritt; (c) views of the shoreline;
They report ignores the complete loss of shoreline views from anywhere north of the site.

· AES 1 Summary (4.1.39) - “proposed Project would generally be consistent with Oakland General Plan Policies OS-10.1 and OS-10.3, which strive to protect and enhance existing scenic views, because the proposed Project would enhance access to—and views of—the waterfront and historic resources in the Project vicinity “
Unsure how this claim is true.

· Solar Panels, Existing are all far away. Does not consider future solar installations such as the one considered at PL

· Cal Solar Shade Program - No shadow cast >10% at any time between 10-2. Applies only to new trees and shrubs.

· Impact AES 4 - Looking at nearest panels at 101 Myrtle - deemed insignificant impact “Solar panels on buildings at 101 Myrtle Street and 655 Third Street would be shaded throughout the day on the winter solstice. While this additional shading during the winter would reduce the ability of solar panels at this address to collect sun power, the reduced amount of energy able to be produced at this address would not substantially impair the function of the building. This is because the solar equipment consists of photovoltaic solar panels used to generate electricity (as opposed to heat or hot water) and any loss in energy can be made up for with additional power drawn from the local provider, PG&E, with no impairment to the functionality of the building
Thereby increasing the carbon emissions of neighboring structures while we strive for Leed Platinum. And incresaing the operating costs of neighboring structures.

· Impact AES 5 - Significant and Unavoidable. ... “During the rather lengthy construction period, a particular building configuration resulting from development of one or more individual structures could result in localized wind conditions that would be different than those reported for the Project at completion of Phase 1 or at full buildout. It is possible that such individual building(s) could cause the wind hazard criterion to be exceeded, perhaps for one or more years. “
Restrict Building Hts to less than 100' and this is avoidable.

· They even discuss the importance of spill light, “Residential uses are considered light-sensitive because they are typically occupied during the overnight hours, and are occupied by persons who have expectations of privacy and the ability to generally sleep undisturbed by obtrusive lighting”, but again conveniently negletcted our building, “No residential uses are proximate to these receptors …”
While this is true statement, they conveniently did not place any receptors on our building.



Conclusion

For the above reasons, we respectfully request that the City not consider, certify, or approve the DEIR or Project unless and until both are substantially revised to correct their many legal defects, and such revised Project and DEIR are recirculated for further, required public review and comment.

Thank you for providing us the opportunity to comment on this ill-conceived, proposed Project, and please do not hesitate to contact me if you have any questions regarding the above.



Sincerely,

Andrew Peters and Naoko Kudo

Phoenix Lofts

737 2nd St #406

Oakland CA, 94607



garden taking advantage of the Oakland and East Bay sun. I will note
that while I am generally supportive of the idea for the new ballpark
and count myself as a lifelong Oakland A’s fan, due to substantial
problems with the proposal and mitigation efforts (as-written) I share
the grave concerns about the severe, negative impacts to my building
and the surrounding community.

Before I outline and detail the specific issues I have identified, I’ll
share this short anecdote that succinctly summarizes some of my
concerns. During the process of working through the DEIR, I had
reached out to other community organizations to hear additional
perspectives. When I explained who I was and why I was reaching
out, their response was “yours is the building where people may have
to relocate due to noise. Is that correct?” As you can imagine, with
the broader Oakland community understanding that my small
building will bear much of the acute brunt of the construction and
build-out of the project, given the extent and breadth of the issues and
severely lacking mitigation efforts I I cannot support the Waterfront
Ballpark project moving forward unless specific changes and
improved mitigation efforts are made.

My wife and I are concerned about the several-years of constant,
disturbing, and disruptive construction outlined in the DEIR (not to
mention short and long-term health concerns), as well as the
permanent impact to the building and surrounding community from
the traffic and sun-blocking nature of the final build-out. While we
agree that a Waterfront Project would help the city and a shared sense
of pride in the A’s, the project and mitigation efforts as-written are
fundamentally incompatible with surrounding residents, uses,
governing plans, and legal requirements.  In particular, it will make
living and working at Phoenix Lofts intolerable (which is
acknowledged in the DEIR itself).  To that end I submit the following
and attached comments (prepared with the help of M Henderson, an
civil and environmental consultant) intended to briefly summarize the
substantial deficiencies of the proposed projects DEIR as part of the
CEQA process.

As such, my wife and I respectfully request that (1) these DEIR and
related comments, including all incorporated attachments and cited
sources, be included as part of the City’s Record of Proceedings, or
Administrative Record, for its consideration of the proposed Project;
(2) the City not consider, certify, or approve the DEIR or the
Project unless and until both are substantially revised to correct
their many legal defects, and such revised Project and DEIR are
recirculated for further, required public review and comment;
and (3) if the City somehow opts to certify/approve the ultimate Final
Environmental Impact Report (“FEIR”) and Project over our and all
the other concerned commenters’ legitimate objections, then this
letter be deemed, pursuant to Pub. Res. Code § 21168.6.7(f)(5)(A), as
our written request for non-binding mediation, and per subdivision
(B) we hereby request that all of the areas of dispute noted or raised
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herein are to be mediated.

The following sections (which will be sent across several emails)
briefly summarize the ways in which the DEIR acutely impacts the
Phoenix Lofts as well as fails to comply with CEQA, and how the
proposed Project is fundamentally incompatible with and thus
violates other state and local governing laws, as noted in greater
detail along with additional comments/questions in attachments (to be
sent over several emails) and supporting information.

Thank you for your consideration

Andrew Peters
Phoenix Lofts
737 2nd St #406
Oakland CA 94607
andrew.ross.peters@gmail.com
707.338.5047
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Via E-mail Only: PVollman@oaklandca.gov 

Peterson Vollman, Planner IV 
City of Oakland 
Planning and Building Department 
250 Frank H. Ogawa Plaza  
Oakland, CA 94612 

Re: DEIR Comments - Oakland Waterfront Ballpark District City of Oakland Case File No. ER 18-016 

Dear Mr. Vollman: 

I am writing to supplement and reiterate the comments submitted by the Phoenix Lofts HOA through 
Daniel Muller of GagenMcCoy (our legal representative for the Home Owners Association). By way of 
background, my wife and I live in the Phoenix lofts (unit 406) with our dog Gerald, and fell in love with 
the building due to the unique architecture, sense of community in our area of West Oakland, the 
incredible views of the Port of Oakland and the surrounding Bay, as well as the roof deck where we have 
built out a substantial vegetable garden taking advantage of the Oakland and East Bay sun. I will note 
that while I am generally supportive of the idea for the new ballpark and count myself as a lifelong 
Oakland A’s fan, due to substantial problems with the proposal and mitigation efforts (as-written) I 
share the grave concerns about the severe, negative impacts to my building and the surrounding 
community.  

Before I outline and detail the specific issues I have identified, I’ll share this short anecdote that 
succinctly summarizes some of my concerns. During the process of working through the DEIR, I had 
reached out to other community organizations to hear additional perspectives. When I explained who I 
was and why I was reaching out, their response was “yours is the building where people may have to 
relocate due to noise. Is that correct?” As you can imagine, with the broader Oakland community 
understanding that my small building will bear much of the acute brunt of the construction and build-
out of the project, given the extent and breadth of the issues and severely lacking mitigation efforts I I 
cannot support the Waterfront Ballpark project moving forward unless specific changes and improved 
mitigation efforts are made.  

My wife and I are concerned about the several-years of constant, disturbing, and disruptive construction 
outlined in the DEIR (not to mention short and long-term health concerns), as well as the permanent 
impact to the building and surrounding community from the traffic and sun-blocking nature of the final 
build-out. While we agree that a Waterfront Project would help the city and a shared sense of pride in 
the A’s, the project and mitigation efforts as-written are fundamentally incompatible with surrounding 
residents, uses, governing plans, and legal requirements.  In particular, it will make living and working at 
Phoenix Lofts intolerable (which is acknowledged in the DEIR itself).  To that end I submit the following 
and attached comments (prepared with the help of M Henderson, an civil and environmental 
consultant) intended to briefly summarize the substantial deficiencies of the proposed projects DEIR as 
part of the CEQA process.  

 

AR 0009387



As such, my wife and I respectfully request that (1) these DEIR and related comments, including all 
incorporated attachments and cited sources, be included as part of the City’s Record of Proceedings, or 
Administrative Record, for its consideration of the proposed Project; (2) the City not consider, certify, or 
approve the DEIR or the Project unless and until both are substantially revised to correct their many 
legal defects, and such revised Project and DEIR are recirculated for further, required public review 
and comment; and (3) if the City somehow opts to certify/approve the ultimate Final Environmental 
Impact Report (“FEIR”) and Project over our and all the other concerned commenters’ legitimate 
objections, then this letter be deemed, pursuant to Pub. Res. Code § 21168.6.7(f)(5)(A), as our written 
request for non-binding mediation, and per subdivision (B) we hereby request that all of the areas of 
dispute noted or raised herein are to be mediated.  

The following sections briefly summarize the ways in which the DEIR acutely impacts the Phoenix Lofts 
as well as fails to comply with CEQA, and how the proposed Project is fundamentally incompatible with 
and thus violates other state and local governing laws, as noted in greater detail along with additional 
comments/questions in attachments (to be sent over several emails) and supporting information.  

Section I: Issues with the DEIR as it relates to CEQA and the Oakland Community 

1. Use of Regulatory Requirements as Mitigation Measures 
 
Overwhelmingly, the DEIR includes regulatory requirements as mitigation measures.  As stated on Page 
4.7-59: Compliance with regulatory measures shall not qualify as a mitigation measure. Project 
specific mitigation measures must be incorporated into the EIR in order to ensure that mitigation can be 
achieved.   
 
Likewise, deferral of mitigation to future stages (many without public review or input opportunity) is 
used frequently throughout the document.  Deferral of mitigation is not an appropriate mitigation 
measure. 
 
The EIR uses terms like “where feasible”, “appropriate” or “likely” which are vague, non specific terms 
that do not provide a measurable assessment of mitigation success to reduce significant impacts. The 
project description is specific as to what is included and should be analyzed in definitive terms. 
 
Many mitigation measures include review and approval by the City of Oakland, but the City is essentially 
a project partner with a vested interest in project implementation.  The EIR does little to ensure that 
project review by City or identification of mitigation measures by the EIR consultant are impartial.  Was 
the developer allowed to review, edit and comment on identified mitigation measures?  
 
The DEIR needs to be substantially rewritten to clarify which of the so-called mitigation measures are 
actually regulatory requirements, and remove them from the Mitigation Measure sections.  The few 
remaining project-specific mitigation measures could then be analyzed for ability to reduce project 
impacts. 

2. Impacts to West Oakland Residents, a Frontline Community 
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As stated on page 4.7-73, West Oakland is a “Frontline community” . As stated in the Oakland 2030 
Equitable Climate Action Plan ECAP (July 2020) 

The goal of the ECAP is:  
 

“Strategies are structured to maximize benefits and minimize burdens on frontline communities; 
prevent displacement; and respond to community priorities and values, addressing disparities in 
resource allocation and local vulnerability.” 

“Prioritizing Frontline Communities 

Throughout this ECAP, we use the term frontline communities: those who have been and will 
continue to be hit first and worst by the impacts of environmental injustice and the climate crisis. 
Frontline communities face intersecting vulnerabilities, including racial discrimination, poverty, 
disability, housing insecurity, linguistic isolation, poor air quality, and more, which magnify 
climate threats. As a result, they are often the least able to adapt, resist, or recover from climate 
impacts. Who we define as “frontline community” can change based on the specific threat or 
public policy being considered. In Oakland, frontline communities often include those living in 
areas with the worst air and soil pollution, traffic congestion, and diesel particulate exposure, 
and the least access to nature and healthy food. This largely describes the flatlands and the 
Interstate 880 corridor, where generations of industry have left their mark. Flatland residents 
suffer elevated rates of asthma, heart disease, and early death – as well as reduced access to 
economic opportunities. Frontline communities have done the least to create the climate crisis, 
yet they are bearing the greatest burden of its impacts. 

Four topics are particularly intertwined with equity and the climate crisis: health, housing, food, 
and jobs. The following sections describe these interconnections, provide brief summaries of 
what the City is already doing to address these complex topics, and then show how the ECAP 
provides strategies to achieve climate equity in each area.” 

“The City of Oakland defines “climate equity” as inclusive of environmental justice and racial and 
economic equity. Equitable climate actions reduce disparate harms from the effects of climate 
change by prioritizing frontline communities. They incorporate determinants of wellbeing and 
access to healthy living opportunities, such as clean air; good green jobs and supportive job 
pathways; reasonable costs of living and protection from displacement; improved public health 
and service access; and local resilience. Climate Equity enables all people, regardless of identities 
like race, ethnicity, gender, age, disability, or sexual orientation, to thrive in an environment 
without toxic pollution or environmental degradation, and to take an active role in designing and 
implementing solutions. Because the impacts of climate change tend to affect frontline 
communities first and worst, “climate equity” inherently includes an end to the climate crisis.” 

The A’s Project essentially will build a 600 foot wall to cut off our connection to the Oakland shoreline, 
and increases our burdens by subjecting us to unbearable noise, loss of sunlight, increased toxins, 
structural hazards, and unsafe transportation.  Rather than addressing disparities, the project walls off 
its unwanted neighbors, to create a Disneyland of promises with no commitment to fulfill.   
 
The EIR acknowledges significant and unavoidable impact to 737 2nd street residents in Noise analysis, 
but states that such impact does not represent a land use inconsistency or conflict with the City’s ECAP.  
This is an inadequate analysis, since the EIR sections do not agree. 

 

AR 0009389



 
Noise analysis does not include discussion of train noise sources and how these would be mitigated if 
grade separation of streets is provided as part of the project. 
 
What is the hazardous materials exposure risk to future residents in proximity to the rail line, and what 
hazardous materials are transported through the rail corridor that present a potential risk to residents 
and existing west Oakland residents due to potential derailment?  Is the risk of accident or derailment 
increased due to increased activity and crossing of the tracks due to the project? 
 
Where is the discussion of hazardous materials exposure risk to existing West Oakland residents as part 
of the necessary offsite utility and infrastructure improvements needed to complete the project? 
 
The traffic chapter states there were 42 trains that used the tracks on a day in 2019.  Has the train traffic 
increased or decreased?  What is the noise exceedance associated with train traffic?  What is the 
estimated reduction in noise if grade separation of streets serving the project is implemented, so train 
horns would not be required? See alternatives analysis where the City and developer ignored UP’s 
request to study all grade separated streets. 
 
How many existing West Oakland residents will be employed by the Project?  What is the Workforce 
program to make this happen? 

3. EIR Internal Inconsistencies 
 
Ch 4-16 Utilities and Service Systems is inconsistent with chapters 4.5 and 4.7 requiring a 20% reduction 
in energy and provision of GHG sequestration methodologies. Table 4-16.2 indicates that the existing vs 
project pervious surfaces will be less than 5%, yet chapters 4.5 energy and 4.7 GHG indicate that the 
provision of new pervious surfaces will be a benefit and comply with sustainability requirements. A less 
than 5% reduction in paved surfaces is not of value to meet GHG goals, and the inconsistencies in these 
chapters should be resolved. 
 
CH 4-16 does not include a description of recycled or reclaimed water to be used for landscaping as 
described in Chapters 4.5 and 4.7. It appears that reclaimed water is not to be provided.  Need 
documentation whether it is available at the site.  If recycled or reclaimed water is not going to be used, 
then the analysis in Chapters 4.5 and 4.7 is flawed and does not meet sustainability requirements. 
Chapters 4.5 4.7 and 4.16 therefore need to be revised to accurately and correctly describe what is 
being proposed. 
 
Chapters 4.7 GHG and 4.16 Utilities are internally inconsistent, with the GHG discussion painting a rosy 
picture of a sustainable green development that substantially increases green space, uses reclaimed 
water, and decreases demands on water, wastewater and solid waste generation.  The Utilities 
discussion outlines a regional and project issue where water supplies are fragile and cyclic, wastewater 
will increase, not decrease, and solid waste will not decrease but will strain the regional waste 
management system.  As such, the EIR is inadequate, and the reader is unsure which “analysis” is 
correct. 

4. Hazardous Materials and DTSC Relationship 
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On Chapter 4.8 pg 38 (Future Governing Documents), it states: 
 

“Moving forward, the Oakland A’s are engaged in a process with DTSC to consolidate the 
existing cleanup decision documents for the different portions of the Project site into a single set 
for the entire site. The new, consolidated decision documents are proposed to address all three 
current DTSC sites within the Project site, including the previously described Embarcadero/Clay 
parking lot (BevMo parking lot) and the public rights of way. The objective is for DTSC to approve 
a new consolidated RAW for the entire Project area, requiring the preparation of a site 
management plan or equivalent document and an O&M plan and agreement, as well as 
recordation of two LUCs, one for all the Port-owned portions of the Project area, and one for the 
portions to be owned by the Oakland A’s. The objective is also for DTSC to rely on this Project EIR 
for CEQA compliance for its decision to approve the new RAW, which means the RAW could not 
be approved until after the Project EIR is certified by the City. DTSC approval will be required 
before any grading or construction commences. 
 
The substantive requirements of these replacement documents would be similar to those in the 
existing governing documents described above, but would be specifically tailored to ensure 
protections appropriate for the Project’s anticipated construction activity and anticipated land 
uses, including allowing residential use under specified conditions. These substantive 
requirements would be based on the Human Health and Ecological Risk assessment that has 
been prepared in compliance with established US EPA and DTSC guidelines and approved by 
DTSC. 
 
The risk assessment proposes, and the RAW would establish, numeric target cleanup levels for 
each COC, with residential and commercial/industrial tiers. These numeric target levels are 
designed to achieve a theoretical lifetime excess cancer risk of no more than 1 in a million, and 
non-cancer hazard index utilizing standard Cal EPA and US EPA methodology of less than or 
equal to 1. The future consolidated governing documents are further described below in Impact 
HAZ-2” 

 
These are general statements with no specified criteria for action levels. What are the specific criteria to 
be met, enforcement entity, remedial action and financial obligation? 
 
This EIR document sidesteps DTSC outreach requirements for a frontline community and is inadequate 
to serve as a basis for DTSC action. If this is the CEQA document for the RAW, then the public will be 
excluded from a public process to view and understand comments to this draft EIR, since public input to 
the final EIR is not provided. Furthermore, DTSC benefits from a free EIR process/certification and 
provides project approval in return. 
 
What is the financial relationship when DTSC gets a free CEQA document without substantial public 
notice, then turns around and approves the project?  Is that quid pro quo? This potentially makes the 
RAW inadequate and does not serve the interests of the West Oakland frontline community.  
 Specific miigation measures listed in Chapter 4.8 pages 51-53, and throughout this section mix 
mitigation with regulatory requirements and should be revised. 
 
As stated on Page 4.7-59: Compliance with regulatory measures shall not qualify as a mitigation 
measure.  Almost all these plans and requirements are already required. 
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This seems like convoluted and circular reasoning. The DTSC will rely on this EIR for public input on the 
RAW, etc, in which there has been almost no public outreach to adjacent businesses and residences, and 
which a 45 day time line is provided to review and respond to over 1,000 pages of very technical 
information. The public will not be afforded the opportunity t o review and comment on the DTSC EIR 
comments prior to CEQA adoption. The public’s ability to review and respond to the RAW etc, are 
uncertain as there may again be limited public outreach of this very technical information. 
 
The EIR (paid for by developer) needs to be certified in order for DTSC to get its RAW approved.  Then it 
approves the developer’s project.  Is this an impartial relationship?  The project cannot proceed without 
DTSC approval, and DTSC needs the EIR certified. 
 
The analysis does not include effects to existing West Oakland residents, so the CEQA analysis for the 
RAW is incomplete. Please address impacts to existing residents.  What protections are proposed to 
address 737 2nd street and west oakland? 
 
What is the action criteria, and what is the enforcement action if criteria are not met?   
 
Describe cumulative impacts to west oakland residents, and the quid pro quo associated with approving 
this project in order to pass The RAW for west oakland without any public input, and without the 
opportunity for west oakland residents to be informed of DTSC issues.  What are the Cumulative impacts 
regarding off site fugitive dust, emissions and water contamination? 

5. EIR Failure to Address NOP Scoping Topics 
 

The NOP appendix contains comments received by responsible agencies, regulatory agencies and others 
that requested discussion of certain topics in the EIR.  These include: 

California Public Utilities Commission 

• The CPUC will require grade separating the existing Market St and Martin Luther King Jr. Way at-
grade crossings as part of the project. The existing crossings are not designed to accommodate 
the heavy pedestrian and vehicular traffic a ballpark will bring. 

• Heavy train traffic will prevent ingress/egress from the ballpark should the at-grade crossings 
remain. Both long freight trains and Amtrak passenger trains frequently travel through this rail 
line, resulting in constant crossing activations. Frequent crossing activations in combination with 
inebriated fans may increase the likelihood of rail incidents. 

• Any railroad incident in the vicinity will completely block access to the stadium while the train is 
stopped for the investigation should the crossings remain at-grade. 

• Both situations above will prevent emergency vehicle access to the stadium. 
• Train horn noise will increase during events due to the increase in the volume of pedestrians 

along the tracks. 
 
The cursory discussion in Chapter 6, Alternatives (discussed below) does not adequately address this 
topic.  The Noise section does not address added train noise and is inadequate. 
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California State Lands Commission 

A major league baseball park is not a traditional public trust use—it typically does not involve 
water related commerce, navigation, or fishing. Recreational uses that have no relation to the 
water and that do not provide a statewide public benefit, are typically not trust-consistent. 
Whether a recreational venue, like a major league baseball park, has a sufficient connection to 
the water and enhances the statewide public’s use and enjoyment of the water is a critical 
component in a project’s consistency with the Public Trust. 
 
Environmental Justice 
4. The NOP does not state whether the City intends to discuss and analyze potential 
environmental justice related issues, including an assessment of public access and equity 
implications and who would bear the burdens or benefits from the proposed Project. Commission 
staff believes the Draft EIR, as an informational public document, is an appropriate vehicle to 
disclose and discuss how the proposed Project would attain or be consistent with the City’s 
equity goals and statewide policy direction. Specifically, Commission staff notes the following: 
a. The proposed Project appears to be within the “Downtown Oakland Specific 
Plan” area. While the Specific Plan has not been adopted, the City 
completed a Downtown Oakland Disparity Analysis in January 20184 as part 
of its commitment to perform an equity impact assessment as part of the 
Specific Plan. With this process as a backdrop, staff recommends the City 
increase accountability and transparency by ensuring the Draft EIR 
discusses how the proposed Project fits together with the Specific Plan and 
either enhances or impairs achieving the City’s equity goals for downtown. 
3 Sections 21073, 21074, 21080.3.1, 21080.3.2, 21082.3, 21083.09, 21084.2, and 21084.3 were 
added to 
CEQA pursuant to AB 52. 
4 http://www2.oaklandnet.com/oakca1/groups/ceda/documents/agenda/oak069022.pdf 
 
b. SB 1000, Chapter 587, Statutes of 2016, sets forth requirements for 
including environmental justice considerations in new general plans or in 
general plan amendments that revise two or more elements. While approval 
of the proposed Project would not trigger the SB 1000 requirement, it would 
require approval of a zoning change. That fact, together with the Specific 
Plan pending for the Project area and the age of the City’s general plan 
(1998), argues strongly for inclusion of this topic in the Draft EIR. 
 
c. In December 2018, the Commission adopted an Environmental Justice 
Policy that establishes equity goals based on guidance from environmental 
justice communities. Equitable public access and equitable sharing of 
environmental benefits and burdens are core elements of the Commission’s 
new Policy. Last year, the San Francisco Bay Conservation and 
Development Commission (BCDC) initiated a Bay Plan Amendment to 
address social equity and environmental justice by updating several sections 
of the Bay Plan, including Public Access, Shoreline Protection, and 
Mitigation, and by adding a new environmental justice section with new 
findings and policies. Because both the Commission and BCDC are 
responsible agencies with permitting or approval authority related to the 
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proposed Project, staff recommends the City use the Draft EIR to provide 
information and analysis that could assist responsible agency review and 
approval actions related to environmental justice. 
 

These topics are not adequately addressed in the EIR, and the EIR should be modified to address 
environmental justice impacts to West Oakland.  
 
Capitol Corridor Joint Powers Authority 

We also request a comprehensive evaluation of the proposed ballpark's impacts to pedestrian 
safety. CCJPA is particularly concerned with the safety of ballpark patrons accessing the facility 
given the location of two mainline rail tracks immediately adjacent to the proposed ballpark. 
These active mainline tracks are used for freight and passenger rail services with an estimated 
fifty (50) trains of various types operating on this corridor over a typical twenty four (24) hour 
period. A stadium with capacity for 35,000 persons that requires many to cross active rail tracks 
is of great concern. The presence of thousands of pedestrians able to cross these active mainline 
tracks at-grade would create significant safety concerns and potentially disrupt passenger train 
and freight services. Freight service, considered interstate commerce, is provided by Union 
Pacific Railroad, who owns and dispatches all trains in this portion of the corridor. Burlington 
Northern Santa Fe also provides freight services on these tracks. We anticipate that the 
California Public Utility Commission will actively participate in the review of this proposed project 
as they will have regulatory and safety review authority in this instance. 
 
Due to this concern, the CCJPA recommends that project design alternatives be established and 
analyzed to separate at-grade train and pedestrian traffic to and from the ballpark and the 
surrounding land uses. Detailed and comprehensive access analyses must be pursued in the 
development of alternatives that avoid these transportation related health and safety concerns. 
The Draft EIR must set forth project design and area programming alternatives necessary to 
permit a reasoned choice. Conceptually, alternatives that would avoid or substantially lessen any 
of the significant pedestrian health and safety and transportation/circulation impacts of the 
project are feasible, but they would require solutions where design is used to ensure that the 
Embarcadero corridor rail services are grade separated from patrons to the ballpark area and 
facilities. We strongly encourage a project design that provides access corridors related to the 
ballpark and associated developments that avoid pedestrian and vehicle crossings of live 
mainline tracks. 

 
The analysis of grade separation is wholly inadequate, and not addressed in discussions of public 
services, transportation/traffic, utilities, recreation, land use and other sections with relevance to 
potential impacts. Please prepare this analysis. 
 
EBMUD 
 

CONTAMINATED SOILS 
Under the Existing Conditions section, the NOP states that the Project Site is included in the list 
of Hazardous Waste and Substances sites in the Department of Toxic Substances Control 
Envirostor database, which indicates the potential for contaminated soils or groundwater to be 
present within the project site boundaries. The project sponsor should be aware that EBMUD 
will not install piping or services in contaminated soil or groundwater (if groundwater is present 
at any time during the year at the depth piping is to be installed) that must be handled as a 
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hazardous waste or that may be hazardous to the health and safety of construction and 
maintenance personnel wearing Level D personal protective equipment. Nor will EBMUD install 
piping or services in areas where groundwater contaminant concentrations exceed specified 
limits for discharge to the sanitary sewer system and sewage treatment plants. The project 
sponsor must submit copies to EBMUD of all known information regarding soil and 
groundwater quality within or adjacent to the project boundary and a legally sufficient, complete 
and specific written remediation plan establishing the methodology, planning and design of all 
necessary systems for the removal, treatment, and disposal of contaminated soil and 
groundwater. 
 
EBMUD will not design piping or services until soil and groundwater quality data and 
remediation plans have been received and reviewed and will not start underground work until 
remediation has been carried out and documentation of the effectiveness of the remediation has 
been received and reviewed. If no soil or groundwater quality data exists, or the information 
supplied by the project sponsor is insufficient, EBMUD may require the project sponsor to 
perform sampling and analysis to characterize the soil and groundwater that may be 
encountered during excavation, or EB MUD may perform such sampling and analysis at the 
project sponsor's expense. If evidence of contamination is discovered during EBMUD work on the 
project site,work may be suspended until such contamination is adequately characterized and 
remediated to EBMUD standards. 
 
WATER RECYCLING 
The proposed project is within the boundaries ofEBMUD's East Bayshore Recycled Water 
Project. EBMUD's Policy 9.05 requires" ... that customers ... use non-potable water for 
nondomestic purposes when it is of adequate quality and quantity, available at reasonable cost, 
not detrimental to public health and not injurious to plant life, fish and wildlife" to offset demand 
on EBMUD's limited potable water supply. The proposed project may have a potential for 
significant recycled water demand, and the applicant would be responsible for installation of all 
recycled water main extensions to and within the proposed development. The nearest planned 
recycled water main that the project will connect will be located at Martin Luther King Jr. Way 
and 3rd Street. EBMUD requests all plumbing for feasible recycled water uses be plumbed 
separately from the on-site potable system in order to accept recycled water when it becomes 
available. Feasible recycled water uses may include, but are not limited to, landscape irrigation, 
commercial and industrial process use, and toilet and urinal flushing in non-residential buildings. 
EBMUD also requests that an estimate of expected water demand for feasible recycled water 
uses be provided in the EIR and that the applicant coordinate closely with EB MUD regarding 
specifications for the recycled water system. When the development plans are finalized, the 
project sponsor should contact EBMUD's New Business Office and request a water service 
estimate to determine costs and conditions for providing recycled water service to the proposed 
development. Engineering and installation of recycled water mains and services require 
substantial lead time, which should be provided for in the project sponsor's development 
schedule. 
 

Where is the discussion of contaminated soils and its affect on West Oakland residents off site included 
in the EIR?  EBMUD indicates that a recycled water line must be extended to the project site. Clarify 
whether this is included in the project?  

 
Port of Oakland 
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6. The Proposed Project will result in an increased number of vehicles, pedestrians, bicyclists, and 
others crossing an active rail corridor to access the Project site, which could result in impacts to 
public safety. The DEIR should analyze these public safety impacts (including, without limitation, 
on Maritime Street, 7th Street, Middle Harbor Road, Embarcadero West, and the Adeline Street 
overpass over 3rd Street) and propose mitigation. Mitigation measures could include elevated 
pedestrian walkways and/or vehicle crossings over the railroad tracks or temporary barriers at 
crossings during games and events. 
 
9. As noted above, the Proposed Project may increase VMT, congestion, and conflicts among 
automobiles, trucks, rail, pedestrians, bicycles, and other road users. Air emissions may increase 
because of these changes; for example, the increase in congestion may result in an increase in 
idling and associated emissions. The DEIR should evaluate the criteria air pollutant, greenhouse 
gas (“GHG”), and toxic air contaminant (“TAC”) emissions generated by all Proposed Project 
sources, as well as a health risk assessment (“HRA”) of potential health impacts (both cancer and 
noncancer) to residents and workers from TACs associated with Proposed Project construction 
and operation. The DEIR should identify mitigation measures in design and operations, such as 
design of entrances into the Project site, to reduce these impacts. The receptors evaluated should 
include all of West Oakland to take into account the potential increase in traffic associated with 
use of the Proposed Project. 
 

As stated above, the DEIR fails to adequately evaluate topic areas related to grade separation and 
hazards to the existing West Oakland community and should be revised. 

6. Inadequate Analysis of Grade Separation  
 
This topic hidden in Chapter 6: Alternatives, and not adequately addressed in relevant topics such as 
Transportation, public services, hazards or other CEQA topics. 
 
UPRR requested that all access to the Project site be grade-separated and span the rail right-of-way. The 
UPRR also stated “current crossings will also not be reliable points of access during construction because 
they may often be occupied by trains, thereby preventing movement of construction vehicles, 
equipment, and personnel. Construction plans must take this into account.” 
 
The proposed Project would include a number of rail safety improvements in the vicinity of the site that 
are intended to address the safety of pedestrians, bicyclists, and motorists, as described in Section 4.15, 
Traffic and Circulation. However, even with these improvements, this Draft EIR concludes that the 
Project would have a significant and unavoidable impact related to rail safety, and the City has therefore 
elected to analyze a possible alternative that would include a grade-separated crossing for vehicles, as 
well as for pedestrians and bicyclists.   
 
In other words, the City and the developer arbitrarily decided not to bother with analyzing grade 
separation, and falsely equates at grade improvements with grade separation, without any fact or 
substantiation.  The EIR arbitrarily identified one location with a brief analysis and concluded the 
impacts were similar. 
 
This is a significant flaw in the analysis, as the provision of grade separation is consistent with Oakland 
and Regional Plans, CPUC requirements, and has the potential to mitigate some of the identified 

Commented [03/19/21#60]: EIR COMMENT: technical 
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significant noise impacts. Furthermore, the EIR is inadequate since the single grade separation 
alternative failed to include bicycle and pedestrian facilities as part of the analysis, despite the City’s 
directive to do so. 
 

“Provision of a grade-separated crossing prior to commencement of Project construction was 
deemed infeasible given the length of time it would take to design, get approval for, and 
construct a new grade-separated crossing and the stated Project objective to complete 
construction of the new ballpark, together with any infrastructure required within a desirable 
timeframe and to maintain the Oakland Athletics’ competitive position within MLB.” 

 
This is not a CEQA topic. How would this merit a finding of overriding considerations?  The conclusion is 
that the “desire” of the developer, and the oversight of MLB are more important considerations than 
the safety health and wellbeing of Oakland residents, and specifically the West Oakland frontline 
community.  This topic is also discussed below, in the discussion of Emergency Access. 
 
As such, the EIR is flawed and inadequate, as it does not factually nor materially analyze grade 
separation alternatives, but as stated above, dismisses this option due to the developer’s desired 
timeline and MLB directive.   This is not an impartial analysis, and does not support required findings. 

7. Emergency Access 
 
Those of us who remember the 1982 earthquake that flattened a portion of I-880 near the proposed 
project know that it is a question of when, not if, another mass casualty event will occur that 
necessitates evacuation of hundreds and/or thousands of people.  This is insufficient to address the 
evauation needs of the 35,000-40,000 people who might be at the site at any given time.  The EVA 
described in the Transportation section (Page 4.15-85 and 86) would only provide access for emergency 
responders, and is insufficient in the event of a mass emergency, especially if the Port is also involved. 
Please demonstrate how provision of a bike/ped overcrossing that only supports ATVs will serve 
emergency access needs: 
 

Primary emergency vehicle access would be provided by at-grade railroad crossings at Market 
Street, Martin Luther King Jr. Way, and Clay Street as well as via the extension of Water Street at 
Fire Station No. 2. Washington Street and Broadway are additional at-grade railroad crossings 
south of the project site that also connect to Water Street and serve emergency vehicles crossing 
the railroad tracks. As described in Chapter 3, Project Description, an additional EVA on the west 
side of the Project site would be constructed on an alignment to be determined by the Port that 
connects the west end of Embarcadero West to Middle Harbor Road. Middle Harbor Road 
connects to Adeline Street, which contains an above-grade rail overpass. This EVA would be 
made available to police, fire, ambulance and other emergency service providers only for the 
purpose of responding to an emergency on the Project site when other means of access to and 
from the area are unavailable or sub-optimal. In the event of a major/mass casualty event (e.g., 
a major earthquake), if needed to safely evacuate the ballpark, the EVA may also be used for 
general egress as directed by on site fire/police personnel. 
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Despite NOP scoping comments from responsible agencies and others requesting EIR analysis of grade 
separation for all connecting streets, the EIR chose to ignore this evaluation, and provided a cursory 
review of grade separation in Chapter 6, page 59.  

Please provide a response and analysis to support the conclusions in this paragraph, and address the 
information requested in BOLD: 

This Draft EIR does not analyze an alternative that eliminates both existing at-grade crossings serving the 
site at MLK Jr. Way and at Market Street, or an alternative that would provide a grade-separated 
crossing to the site for construction. The elimination of both existing at-grade crossings serving the site 
was deemed infeasible, given the need to accommodate access to the site and the constraints associated 
with constructing grade separations at both Market (or Brush) Street and MLK Jr. Way. Specifically:  

• Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would impact 
access to additional parcels north of the railroad tracks, affecting eight additional driveways, 
and would eliminate access to MLK Jr. Way from 2nd Street.  

This statement is inadequate, and no analysis is provided that demonstrates why this element is 
infeasible.  

2nd street would continue to be accessed from Castro Street, and many of these properties are 
single loaded lots served by Myrtle, Castro or Jefferson Street. This is not infeasible. 

• Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would impact 
proposed utility service to the site because both Market Street and MLK Jr. Way are utility 
corridors, providing sanitary sewer, domestic water, and other utility service to the site, and 
grade separations would limit the capacity of the right-of-way to accommodate utilities. These 
streets also accommodate significant City storm drain infrastructure.  

This statement is inadequate, and no analysis is provided that demonstrates why this element is 
infeasible.  

Underground Utility corridors are not necessarily in conflict with overhead structures.  Provide 
analysis showing where these structures are located, potential conflict, and design solution. 

• MLK Jr. Way is planned as one of the primary entrances to the site, and construction of a grade-
separated crossing could eliminate pedestrian/bicycle access at that location and affect the 
proposed Bay Trail extension.  

This statement is inadequate, and no analysis is provided that demonstrates why this element is 
infeasible.  

Bicycle and pedestrian facilities normally are, can and should be incorporated into all grade 
separation options, and included in the analysis.  Demonstrate how construction of the overpass 
would eliminate bike/ped facilities. 

• Adding a grade separation at MLK Jr. Way in addition to Market (or Brush) Street would require 
changing the grades of on-site streets and the ramps required to get both grade separations 
back to grade would limit the developable acreage of the Project site, reducing the economic 
viability of the Project.  

This statement is inadequate, and no analysis is provided that demonstrates why this element is 
infeasible. Is the limitation of developable acreage a CEQA topic or significance criteria? 
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Even if it were possible to provide two grade-separated crossings to serve the site (one at Market 
Street and one at MLK Jr. Way), many pedestrians would continue to use the Water Street 
pedestrian access to the Project site, resulting in increased pedestrian and bicycle traffic at 
existing off-site at-grade crossings at Washington and Clay Streets as well as Broadway. Thus, 
any alternative with grade-separated crossings serving the site, even if feasible, would have to 
maintain one or more existing at-grade crossings. This means that such an alternative, if 
feasible, would substantially reduce but would not eliminate the associated significant and 
unavoidable impact of the Project.  

How many pedestrians would continue to use Water Street? Provide documentation.  How many 
pedestrians would use the new bike/ped facilities to access the site instead, thus diverting potentially 
unsafe crossing of the rail line? What is the amount of increased pedestrian and bicycle traffic that 
would occur at any of these intersections?  Where is the CEQA traffic analysis that documents this 
statement? 

 

Provision of a grade-separated crossing prior to commencement of Project construction was 
deemed infeasible given the length of time it would take to design, get approval for, and 
construct a new grade-separated crossing and the stated Project objective to complete 
construction of the new ballpark, together with any infrastructure required within a desirable 
timeframe and to maintain the Oakland Athletics’ competitive position within MLB. 

 

Are MLB/Oakland Athletics desires a CEQA topic?  Is it correct to state that the EIR opinion is that the 
lives of 35,000-40,000 people who might be trapped at the site in an emergency is not significant if it 
affects the pocketbook or timeframe of group of private individuals?   

Section 15131of the CEQA Statute states that economic or social effects of a project shll not be 
treated as significant effects on the environment, and provides further guidance.  To dismiss this 
significant project analysis is inappropriate. 

 

8. Duty to Minimize Environmental Damage and Balance Competing Public Objectives 
CEQA  Section 15021, CEQA establishes a duty for public agencies to avoid or minimize 
environmental damage , and a public agency should not approve a project as proposed if there are 
feasible alternatives or mitigation measures available that would substantially lessen any significant 
effects that he project would have on the environment. CEQA Section 15091, Findings, requires that 
no public agency shall approve a project …unless findings are made, including: 

• Project modifications to lessen the significant environmental effect 

• Another agency is responsible for such changes 

• Specific economic, legal, social technological or other considerations, including provision of 
employment opportunities for highly skilled workers make infeasible the mitigation measures 
or project alternatives. 

As presently written, the EIR fails to provide sufficient supporting analysis to demonstrate that these 
findings can be made.  The issue of grade separation was summarily addressed in Chapter 6, but did not 
address the scoping comments.  Many, if not most of the EIR mitigation measures are in fact, regulatory 
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requirements and should be identified as such.  What are the project specific mitigations that would 
lessen significant environmental effects?  Finally, the EIR does not provide documentation of the highly 
skilled workers that would justify project approval for economic reasons.  The analysis should include a 
demographic analysis of the temporary construction workforce that would be employed to construct 
the project, as well as analysis of what highly skilled workers will be permanently associated with the 
project.  The project as proposed does not include the kind of commercial/office mix (such as a tech 
facility) that would support the required finding. 

As such, the DEIR is inadequate and should be substantially revised to provide the required analysis to 
support the City of Oakland’s duties and obligations for Oakland’s future.  

 

Section II: Issues specific to the Phoenix Lofts 

We have specific concerns for the Phoenix Lofts as it relates to several key areas: 

Noise 

Even with the suboptimal analysis in the DEIR, noise impacts seem to be among the most concerning for 
residents of the Phoenix Lofts. The construction process (both in impact and length of impact) will make 
living and working at the PL impossible. We have a myriad of issues with the noise impact, but the 
increase in noise for potentiall 7 years of construction will have significant negative impact on personal 
health and wellbeing and make it impossible to remain in our home (as acknowledged in the DEIR).  

Specific the the PL, the DEIR discusses average hourly noise levels but does not mention median figures. 
We believe average values include periodic high dB events from passing train horns (for example 1-2x 
hourly) - this is vastly different than constant noise from construction at or higher than the same 
average levels. We believe a more useful comparison would be median figures and data excluding train 
horn peaks to get a better sense of constant vs. intermittent noise. Additionally, the DEIR notes that an 
increase in 10dB is perceived as twice as loud - this is on the scale of the proposed increase due to 
construction (from an already over-inlfated overage assumed for PL) so hence would be quite 
intolerable for PL residents (in particular those with South-facing units such as myself and my wife).  

The DEIR minimizes noise impacts from construction as well as ballpark events by inconsistent use of the 
terms temporary noise and ambient noise. Noise from train horns and trains moving down the tracks 
are identified as contributors to ambient noise levels even though such noise occurs on an intermittent 
basis when trains are passing by the Phoenix. In contrast, the DEIR describes the noise from ballpark 
events as a "temporary noise increase" even though they will presumably exist as long as the ballpark is 
in operation. In so doing, the DEIR incorrectly uses the term "temporary noise increase" to describe 
what will, in fact, be a permanent increase in noise that occurs on an intermittent basis. In other words, 
if the increase in noise levels when trains pass by the building contributes to ambient noise levels, the 
increase in noise levels that occurs when there are ballpark events must be considered part of the 
ambient noise level as well. The failure to distinguish temporary increases in noise, such as those from 
construction activities, from intermittent increases in noise, which will go on as long as the source, 
either ballpark events or trains passing by the Phoenix, continues to exist. 
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Measures proposed for mitigation of significant noise impacts during construction would have 
significant adverse impacts on Phoenix Loft occupants. Sound barrier curtains and other types of noise 
barriers might block noise but they would also block light to the dwelling units and work spaces in the 
building making occupancy impossible. The DEIR refers to temporary relocation of residents to hotels 
and other sites but there are also businesses that operate in the Phoenix both in conjunction with a 
residential use of the the same unit (i.e. live-work unit) or in units that are totally occupied by a 
commercial use. In both cases, the disruption of business activities can result in a loss of business 
revenue as has been amply demonstrated by recent shut-downs required for public health reasons. It is 
difficult to determine whether relocation would occur for weeks, months, or years at a time during 
which time building occupants are obliged to continue paying rents, mortgages, insurance, and other 
fees. Relocation plans must be presented to affected building occupants for review and acceptance 
before any noise-producing construction activities can commence. 

Vibration/Structure 

Given the close proximity of the PL to the project site, the potential impact to the structure and 
structural integrity of the building is quite limited. Specifically the section on Geology/Soils is 
inappropriately focused on a very narrow reading of the impact assessment criteria- with the 
entire focus on the building site and not potential construction impacts and longer term 
settlement or other related  impacts  to adjacent areas including 737 2nd Street and West 
Oakland, an impacted community.  Given the extent of the piledriving and expected vibration, 
there are simply not enough proactive efforts being made to monitor and retrofit nearby 
buildings like the PL, and unrealistically places the oenus on residents of the building to 
somehow monitor the structure integrity of the building, so that one day we don’t wake up and 
find a large crack in our ceiling, or more worryingly, find the building collapsed due to the 
construction vibration. I would expect the project sponsor to offer to proactively retrofit the 
building to ensure that such impacts don’t occur, as well as sophisticated monitoring to ensure 
that structural impacts don’t occur.  
 
Key questions include: 
  

- Will the immediately adjacent residential  building foundations and concrete structures 
in West Oakland, and specifically at 737 2nd Street be damaged and weakened by pile 
driving and other activities  and thus made more susceptible to  future strong ground 
motion and liquefaction?   

  
- Please address how construction activities such as pile driving and  overloading of the 

site by fill and structure placement can cause settlement or other geotechnical 
problems on adjacent properties. 

  
- How will placement of large quantities of fill affect the adjacent subsurface soil 

conditions by loading and transference of load in the saturated low strength and poorly 
consolidated soil and un-documented fill adjacent to the site, including the rail line?   
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It’s hard to accept the statement that the geotechnical report was somehow peer reviewed 
by  qualified staff  at ESA, who are not known  as qualified in the fields of  geotechnical or 
seismic engineering. What are the geotechnical qualifications and professional licenses of ESA 
peer review staff?  
  
ESA was hired by the City of Oakland, not exactly a disinterested party in the CEQA 
process.  They pay the bill and are a Project proponent.   We believe this holds significant 
potential for conflict.   
  
Health and Safety 

Overall, one of the primary concerns with the DEIR is that the analysis fails to consider the acute impact 
on residents of the PL, given that we will be the most obviously impacted and the close proximity means 
that many of the issues of the project will be felt by residents who live, work, and sleep so closely. 
Within this, while the DEIR highlights many health and safety issues, we find the analysis quite lacking as 
it relates to specific risks to residents who live so closely. As my wife and I consider adding to our family, 
toxins and other debris resulting from the project certainly weigh heavily on our minds. The DEIR 
attempts to wave away many of these issues by saying the PL already exceed many areas (although this 
is also an option question), but it is clear the project will make things worse, and yet the analysis fails to 
review the specific issues for PL.  

Wind/Shade 

The shade analysis is especially concerning given that the appendix clearly highlights that the building 
will not be in the sun all winter, and be significantly impacted in the fall and spring. For someone who 
values our rooftop garden, view of the waterfront (we consider ourselves a waterfront building), and the 
radiating warmth during the winter, the impact on the project, in particular from the tall buildings 
beyond the stadium itself will be quite detrimental.  

We believe many of the proposed developments are in direct contrast to City of Oakland regulations, 
and thus are counter to CEQA rules.  

- City of Oakland Policy W3.4: Preserving Views and Vistas. Buildings and facilities should respect 
scenic viewsheds and enhance opportunities for visual access of the waterfront and its activities.  
Proposed project does not enhance existing waterfront visual access but creates its own, with its 
back to the surrounding neighborhood.CIty of Oakland LUTE Policy N1.5: Designing Commercial  

- Development. Commercial development should be designed in a manner that is sensitive to 
surrounding residential uses.  
Proposed is grossly out of scale with surr. resi uses and other Jack London Sq development, 
consisting of 6-8 story structures. Across the Estuary, Alameda Point + Landing have capped 
their development to 100 and 85' respectively (4.1.21). Reduced Project Alternative 4 (6.2.4) 
explores this option with only hotel and ballpark exceeding 100', far more reasonable and 
sensitive. 

- CIty of Oakland LUTE Policy N8.2: Making Compatible Interfaces between Densities. The height 
of development in urban residential and other higher density residential areas should step down 
as it nears lower density residential areas to minimize conflicts at the interface between the 
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different types of development. 
The proposed "Height" is clearly not addressing this Policy. 

- City of Oakland Historic Preservation Element Goal 1: To use historic preservation to foster 
economic vitality and quality of life in Oakland by maintaining and enhancing throughout the City 
the historic character, distinct charm, and special sense of place provided by older properties; 
establishing and retaining positive continuity with the past thereby promoting pride, a sense of 
stability and progress, and positive feelings for the future; and preserving and encouraging a city 
of varied architectural styles and environmental character, and... 
This does not mention Historically Regitered or listed properties, just old ones, under which PL 
qualifies. 

- City of Oakland Planning Chapter 17.136: Design Review Procedure ... future individual 
cumulative development projects would be subject to Design review. Design review considers the 
visible features of a project and the project’s relationship to its physical surroundings. Although 
independent of CEQA and the EIR process, design review is focused on ensuring quality design, 
and on avoiding potentially adverse aesthetic effects. Projects are evaluated based on site, 
landscaping, height, bulk, arrangement, texture, materials, colors, appurtenances, potential 
shadowing effects on adjacent properties, and other characteristics. 
Clearly issues here with several of the Proposed's attributes. 

- This images best sums up the grossly out of scale development being proposed. Reduced 
Project Alternative 4 (6.2.4) which restricts heights to 100ft exc for hotel and ballpark would get 
far closer. 

- AES 2 Summary: “Despite the substantial change in visual character due to implementation of the 
proposed Project, the Project would be generally consistent with the City’s policies regarding 
visual character and quality. The proposed Project would be consistent with Oakland General 
Plan policies OS-9.3, OS-11, OS-11.2, and T6.2, which reflect the City’s desire to improve the 
visual quality of streetscapes, improve major entrances to City neighborhoods, and to create, 
maintain, and enhance civic open spaces. “ 
Uncertian how they support this claim, any design professional would tell you Fig 4.1.20 does not 
support any city development policies aside from being a nice group of isolated buildings. 

- Views of the Project Site - does not mention views from our neighborhood which are significantly 
impacted. People live here! 

- Visual Character of surrounding Area - North, “Low Visual Quality”, describes PL but not by 
address, and generally dimisses the area as not of interest. 

- City of Oakland Scenic Resources Policy OS-10.1 : View Protection. Protect the character of 
existing scenic views in Oakland, paying particular attention to: (a) views of the Oakland Hills 
from the flatlands; (b) views of downtown and Lake Merritt; (c) views of the shoreline; 
They report ignores the complete loss of shoreline views from anywhere north of the site. 

- AES 1 Summary (4.1.39) - “proposed Project would generally be consistent with Oakland General 
Plan Policies OS-10.1 and OS-10.3, which strive to protect and enhance existing scenic views, 
because the proposed Project would enhance access to—and views of—the waterfront and 
historic resources in the Project vicinity “ 
Unsure how this claim is true. 

- Solar Panels, Existing are all far away. Does not consider future solar installations such as the 
one considered at PL 

- Cal Solar Shade Program - No shadow cast >10% at any time between 10-2. Applies only to new 
trees and shrubs. 

- Impact AES 4 - Looking at nearest panels at 101 Myrtle - deemed insignificant impact “Solar 
panels on buildings at 101 Myrtle Street and 655 Third Street would be shaded throughout the 
day on the winter solstice. While this additional shading during the winter would reduce the ability 
of solar panels at this address to collect sun power, the reduced amount of energy able to be 
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produced at this address would not substantially impair the function of the building. This is 
because the solar equipment consists of photovoltaic solar panels used to generate electricity (as 
opposed to heat or hot water) and any loss in energy can be made up for with additional power 
drawn from the local provider, PG&E, with no impairment to the functionality of the building 
Thereby increasing the carbon emissions of neighboring structures while we strive for Leed 
Platinum. And incresaing the operating costs of neighboring structures. 

- Impact AES 5 - Significant and Unavoidable. ... “During the rather lengthy construction period, a 
particular building configuration resulting from development of one or more individual structures 
could result in localized wind conditions that would be different than those reported for the Project 
at completion of Phase 1 or at full buildout. It is possible that such individual building(s) could 
cause the wind hazard criterion to be exceeded, perhaps for one or more years. “ 
Restrict Building Hts to less than 100' and this is avoidable. 

- They even discuss the importance of spill light, “Residential uses are considered light-sensitive 
because they are typically occupied during the overnight hours, and are occupied by persons who 
have expectations of privacy and the ability to generally sleep undisturbed by obtrusive lighting”, 
but again conveniently negletcted our building, “No residential uses are proximate to these 
receptors …” 
While this is true statement, they conveniently did not place any receptors on our building. 

 

Conclusion 

For the above reasons, we respectfully request that the City not consider, certify, or approve the DEIR or 
Project unless and until both are substantially revised to correct their many legal defects, and such 
revised Project and DEIR are recirculated for further, required public review and comment. 

Thank you for providing us the opportunity to comment on this ill-conceived, proposed Project, and 
please do not hesitate to contact me if you have any questions regarding the above. 

 

Sincerely, 

Andrew Peters and Naoko Kudo 

Phoenix Lofts 

737 2nd St #406 

Oakland CA, 94607 
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